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THE COURT:  I don't know that I can provide realtime 

that week.  We are going to have a contract reporter.  I spoke 

with the jurors.  They didn't -- nobody talked or expressed a  4 

burning desire to come in and talk to y'all necessarily, but  5 

they were vocal.  The jury was split. 

6 Quite frankly, I expected to go back and I didn't know 

7 which way it would be, but one or two holdouts one way 

or the 

8 other.  The jury was pretty split.  I think almost -- 

they 

9 didn't give me -- tell me who, but I could kind of 

tell because 10 they basically said it was split down 

the middle and nobody was 11 moving. 

12 Both sides, when they were talking about things that 

13 would be helpful to them, they said when they were 

trying to 14 argue their points to the other side, 
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they would say, Well, what 15 else is there?  So I'm 

going to give you some examples. 

16 So, for example, they thought it would be -17 MR. KEEN:  Your 

Honor, may I ask -- I'm sorry to 18 interrupt.   

19 THE COURT:  Sure.   

20 MR. KEEN:  May I ask if perhaps we could have the 

21 discussion about the feedback from the jury maybe in 

the jury room or in chambers instead of in open court 

on the record? 

THE COURT:  It doesn't matter to me. 

Mr. Lewis? 

MR. LEWIS:  I'm not sure what that accomplishes.  It 

would be -- 

THE COURT:  I just generally don't talk to lawyers 

about a case unless it's on the record, but -- I'll keep it 

4 generic. 

5 And I'm not going to give a bunch of examples.  I'll 
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6 try to come up with one for each side, so it's not -- 

they 

7 basically wanted both sides, when you had a point -- 

well, a 

8 couple of big points.  They thought there was less 

context than 

9 they would want on things.  And so they said they 

appreciated 

10 everybody's zeal to get through it and be respectful 

of their 11 time and summarize things, but they wanted 

more context. 

12 So they expressed -- for example, from the 

13 government's perspective, when you're talking about -

- they got 

14 that, of course, it was federal funds and a federal 

program 

15 connected to it and stuff.  But when you start 

talking about 

16 who's doing what to whom and when they're doing it, 

they said 17 they got lost as to why some of the 
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folks were even doing what 18 they were doing when 

they were doing it.   

19 So they sort of said they were -- and they really 

20 wanted folks to call in secondary players to 

reaffirm what 21 happened. 

They said one of y'all would have really benefited 

from, for example -- they said, We had no idea what they would 

have said.  They said, for example, they would love to have 

heard from Mr. Finch's secretary. 

They were fixated on what -- if there's a third party 

involved for the checks -- if it's not just Mr. Finch and 

Mr. Barnes, if there's somebody else involved, what was 

that 

4 person told?  What did they think was going on?   

5 So that was -- they gave me several examples of -- 

6 like that for both sides.  They said, You've basically 

got -- we 
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7 are trying to figure out what people intended to do.  

I don't 

8 think they particularly thought Mr. White or Mr. 

Barnes for 

9 either side were very credible.  So that's what they 

were 10 wrestling with. 

11 I think they made plain to me that they believed the 

12 arguments of both the government and Mr. Lewis 

attacking the 

13 credibility of those two witnesses.  So when the 

government said 

14 that Mr. Barnes was changing his story, they believed 

he was 

15 changing his story.  And when you talked about Mr. 

White 16 producing the documents at the eleventh 

hour, they said -- both 17 sides, they just didn't 

find them very credible. 

18 They said they were interested -- both sides would 

say 
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19 something about somebody saying something different 

and, Now 20 you're changing your story.  And they 

are, like, That's great, 21 but what did they say 

before? 

They also wrestled with -- and one of the documents 

they pulled out was Mr. Barnes's plea agreement and the 

statement of facts.  And they said, Well, the statement of 

facts when it says you admit the government can prove these 

things, are you saying -- you only pled to this.  What facts 

are you saying are true versus what are you saying the 

government says they can prove, and are those two different 

things? 

4 So was that signing off on the statement of facts, 

5 what -- some people thought it was wildly 

inconsistent, and 

6 other people said, No, no.  He pled to lying to 

another bank  7 about another bank.  It had nothing to 
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do with these facts, and  8 he wasn't agreeing.  He 

didn't plead to that. 

9 So they had questions.  And that's what I mean by 

10 context and what things mean.  They had questions 

about those 

11 things.  And they encouraged you that -- where 

possible to 

12 expand upon things.  And, again, they weren't being 

critical -- 

13 and I'd let y'all know, they weren't being critical of 

the 

14 lawyers saying you didn't care, you didn't know your 

case.  It 15 was that you know so much more than they 

know, and they said, So 16 we got it, both sides, a 

summary. 

17 For example, Mr. Lewis, they talked at length about -

- 

18 they understood they could infer that Mr. Lewis had a 

lot of 
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19 business.  But then there were questions like, Well, 

was the 

20 work he did for the City just a sliver or a fraction?  

Was he 

21 making a lot of money off of it?  Or by the time you 

talked about how much he was giving the City, was he 

given a bunch of money?   

So they said they are back there trying to figure 

out -- and we'd use the word "inference" -- what are we supposed 

to infer?  And we think we know what we are supposed to infer, 

but it was -- we're trying -- so they are thinking how many 

projects was Mr. Finch awarded?  How many did Barnes vote on? 

4 And then this is an example of where they weren't sure 

5 with either side -- and I'm not sure either one of 

y'all were 

6 implying this.  But they were fixated on the fact they 

thought 

7 that the groups -- and they thought it was helpful to 

have the 
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8 context of how votes were done and that you'd choose a 

project,  9 and then you'd have a group separate from 

the commissioners that 10 would decide who got the bid 

and then they'd send the name. 

11 But they were interested in the fact that were the 

12 people only voting against awarding a bid when they 

voted 

13 against the original project?  In other words, that 

lined up, 

14 because it was basically a done deal if the low 

bidder was 15 recommended to them; they always voted 

for it unless they just 16 didn't agree with the 

project to begin with. 

17 Then they were asking things like -- at one point, 

the 

18 former commissioner who is now running for mayor, 

apparently she 

19 was talking about -- and I didn't understand it this 

way, but 
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20 they understood it that what -- was it one 

commissioner at a 

21 time voting or just allowed to be in the room with 

the bid process?  I thought she said they were 

allowed to see it unsealed.  I didn't understand her 

to be testifying that they were voting.  Because I 

said, In fairness to the government, I don't think 

that's right. 

They said, Why did the government, if Tinder -- is 

that right? 

MR. LEWIS:  Yes. 

4 THE COURT:  If Tinder wasn't there, was Barnes the one 

5 that the city manager was always getting in the room 

with the  6 bids?  But I think they thought that that 

was the person voting  7 on it.   

8 And I said, Well, I don't think that's how it works. 
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9 So the government wouldn't have told you it's never 

Tinder; it's 10 always Barnes, and Barnes was always 

voting on the bids, because 11 I don't think that's 

the facts.   

12 But it was -- they understood the process generally, 

13 but they -- and whether or not another jury would 

react the same 14 way, they were saying there were a 

lot of the details and stuff. 

15 And all of them, both sides -- because they were all hung up on 

16 corrupt intent and intent, and so forth, both sides sort of had 

17 the same question about methodically laying out sort of, 

This is 18 what we think, says there was or there wasn't 

intent. 

19 I think they felt like -- and I tried to explain to 

20 them, you, as lawyers, are basically having to give 

information 
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21 through a fire hose to the jury, and you've got to 

cover the burdens and the standards and the jury 

instructions, and you are covering so much that it's 

-- you're not necessarily sure that the jury wants 

the specific detail in a particular area about that. 

The long and the short of it is they divided along two 

camps. 

One camp said you don't give a commissioner $45,000 if 

4 you don't want something, and it just doesn't seem right.  Other 

5 people said, It's not right, and they're not, you know -- and,  

6 you know, common sense says that that's a bribe. 

7 And the other side said, Well, it doesn't make any 

8 sense to us.  If this is a fraction of your business 

and you are 

9 giving a ton of money away to the City, you may be 

giving the 

10 City more than you ever make in profit from the City, 

how in the 
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11 word are you intending bribing the City to do 

anything?  And 12 that was sort of the two things. 

13 They did ask me some questions -- and we didn't 

really 

14 put this in the jury instructions, and the reason why 

we didn't 

15 is for a reason.  The fact that you aren't following 

the rules 

16 of ethics, and so forth, obviously, can be evidence 

that can -- 

17 the government can argue as evidence of bad intent.  

But it was 

18 almost as if they were conflating if you do something 

that's 

19 unethical, that's the same thing as a bribe.  And 

that was 20 the -- sort of the hangup as well. 

21 I'm trying to think if there's something else that 

might be useful. 

They said the presentations of the lawyers, they 
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didn't have any particular -- they did poke fun -- they, 

obviously, didn't love Mr. White looking at them, although they 

did say that, Mr. Lewis, they thought it was funny that you 

said that and then you immediately looked at them for the next 

ten minutes, so... 

 4 And then somebody interjected, That's what lawyers do,  5 which 

is different. 

6 And, Mr. Keen, they were very impressed that you 

7 didn't have, you know, notes and had such a good 

command of the 

8 facts.  They said that it's comfortable to -- when the 

two 

9 lawyers were -- it's clear that y'all know exactly 

what was 

10 going on and the facts, and it makes it -- them then 

look at the 

11 witness who is stumbling, or whatever, and it's 

helpful to have 12 that in terms of the presentation. 
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13 Nothing the lawyers did alienated the jury or 

offended 

14 the jury or they thought was why are they doing that.  

That's 

15 good, because the hardest part for me is ever coming 

in and 16 telling a lawyer, Hey, you may not want to 

do X. 

17 I'll only pause there to say I had feedback from one 

18 jury who said they didn't know who I thought I was; I 

was not a 

19 Baptist minister, and I shouldn't play one in the 

courtroom.  So 

20 I toned it down a little bit in my next trial.  But 

there was 21 nothing like that that was indicated. 

It was more things like, again, y'all would make 

statements, and we don't see -- like, Mr. Lewis, you said for 

20 years he's voting and he's gotten projects and he's the low 

bid. 
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They said, With all the charts and all the information, why 

didn't we have a chart that there were 19 projects assigned and 

they were all 5-1, or whatever?   

It was that kind of -- sort of, you know, wrap it 

4 around kind of thing that -- but, again, it's hard for me to say 

5 because, again, it was basically 6-6.  They said it was evenly 

6 split.  I don't know if it was 5-7, but they suggested it was 

7 6-6.  I don't know if that's true or it was 5-7.  But it was  8 

clearly -- based on the room, it was evenly split.   

9 And so what that tells me is there were people -- I 

10 mean, some people just -- they went with their 

visceral 11 reactions, and others did not.   

12 So, anyway, that may have been completely 

pointless. 

13 I hope it was helpful.  You generally don't hear 

back from 14 jurors like that. 

15 
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