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I guess we can address briefly the Rule 29 motion. 

Let me find out from defense counsel.  Do you want to 

add anything to the case law that you cited as it relates to  

4 proof in terms of the element regarding the federal program? 

5 MR. LEWIS:  No, sir. 

6 THE COURT:  I want to cut through the suspence.  It's 

7 a rather low burden.  And consistent with what I 

observed 

8 before, I think there's case law in district courts 

applying it. 

9 And I could go through and cite -- in fact, the 

Eleventh Circuit 

10 has a pretty good example in one of its cases.  Is -- 

there is 

11 some burden on you to prove that there was a program 

and a 

12 nexus.  And in some cases there's -- and one case 

where it's 

13 found insufficient, there was a passthrough to a 

subentity below 
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14 the City and they really didn't, to use the 

government's 15 language, connect the dots in that 

case. 

16 Here, for example, we have FEMA describe what it is. 

17 We then have the money going for a project related to 

an 

18 emergency center.  I find under the case law -- and I 

use the 

19 example of Medicare. Medicaid, and healthcare program 

-- that's 

20 sufficient under the law, and I find that would be 

sufficient 21 here as well. 

I got to say, I'm searching for cases.  I know I've 

thought about it before, but I'm searching my memory for a case 

where I have granted a motion for judgment of acquittal under 

Rule 29, and nothing comes to mind. 

And I know the -- of course, the burden is high in the 
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sense that you have to accept the evidence in the light most 

favorable to the government and all reasonable inferences drawn 

 4 therefrom.  But I have to say, unlike most cases where I think  5 

it's a completely frivolous argument, I wrestled with it in this  6 

case.  And I want to make plain why I wrestled with it. 

7 It doesn't matter what I know from some other record 

8 that's been filed.  It doesn't matter what I suspect 

or what I  9 may have concerns about.  All that 

matters is what evidence was 10 presented during the 

course of this trial.   

11 And I understand that I don't get to weigh the 

12 evidence, and I'm not going to weigh the evidence.  

But the fact 

13 that a reasonable juror would have to find beyond a 

reasonable 

14 doubt as to each element does mean something.  There 

is a 15 hurdle; there is a bar. 
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16 And I'm just going to give a couple of examples.  And 

17 I didn't do this deliberately before closing 

arguments because I 18 don't like to hear my 

statements about the evidence then turn up 19 in 

closing arguments.  So that's why I deferred. 

20 I understand the government doesn't have to prove 

21 that, for example, the projects were a bad idea, or 

there was -somebody was trying to push through a bad 

product.  But that's very different from the 

testimony that was unrebutted that the defense 

introduced that there is a process whereby all of 

these projects were voted on and were vetted with 

people -- not even 

the commissioners were the people voting on the bids or 

determining how you are going to rank the bids.  And all that 

occurred before it even got to the commissioners. 

4 And further, the unrebutted evidence that was 
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5 introduced by the defense is that the commissioners 

voted on the 

6 recommendations from the folks that got the bids.  It 

was the 

7 low bidder.  So it was essentially, unless we had some 

concerns 

8 about the project, it's going to go to the person that 

got the  9 low bid that somebody else sent us.   

10 And you then add to that that there was generally 

11 almost unanimity among the commissioners if the 

project was 

12 recommended by the folks and then went through the 

bid process. 

13 You then add the layer to that that it's unrebutted 

that 

14 Mr. Barnes had voted on these projects for years and 

years and 

15 years.  It's unrebutted that Mr. Finch had gotten bid 

after bid 

16 because he was the low bid.  It's unrebutted that one 

of the 
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17 reasons why he could have the low bid is he was local 

and had 

18 everything in place, so it by definition was going to 

be cheaper 

19 for him to do some of these things.  It was 

unrebutted that he 

20 worked with and offered to work with the City, not 

just because 

21 he was a businessman, but because he had a vested 

interest in doing things for the City. 

And then we've got, juxtaposed of that, the evidence 

that suggests, well, he's got -- still wants to make sure -- he 

wants to not just have a stacked deck, he wants to make sure 

that somehow he's going to give somebody money to ensure he's 

going to get their vote, even though the unrebutted evidence 

suggests that it doesn't seem to be necessary. 

4 And then we've got evidence -- like you've got 

5 Mr. Schubert that says that Mr. Finch came to him and offered -

- 
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6 when he heard months and months after he tried to buy the 

house, 

7 mind you, not when he was doing it -- learned that he was 

trying 

8 to buy the house and he had the second mortgage.  And 

9 Mr. Schubert, the government's witness, said that the defendant 

10 was trying to get him to pay him more than $100,000 over market 

11 value. 

12 Now, what appears to be unrebutted to me on this 

13 record is that Mr. Finch, while he may not have a JD 

from 

14 Harvard, he's a pretty bright guy.  And he's got to 

be both the 

15 dumbest businessman and the dumbest criminal in the 

history of 

16 the world if he thought he was going to influence the 

city 

17 manager by offering to sell him a house for more than 

$100,000 
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18 than what it was worth.  Just for the life of me, I 

don't 19 understand how that shows or supports 

corrupt intent. 

20 However, we do have the testimony of Mr. White.  We 

do 

21 have the idea that there was not an insignificant 

amount of money.  So you juxtapose -- and this is 

where the rub comes in -- what seems to be the worst 

business decision in the history of the world, 

spending $45,000 when there is nothing to suggest 

there would ever be a problem with you getting the 

bids 

when you had the low bid.  But you got the statement that Mr. 

Finch allegedly made to Mr. White, coupled with some other 

circumstances, it barely survives a Rule 29 motion. 

 4 I go through this to make plain that I was listening  5 to 

the evidence.  But I don't get to weigh the evidence.  And  6 it's 
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a close call, but there is enough from which a jury could  7 find 

corrupt intent. 

8 So it's on that basis I'm going to deny it. 

9 The reason why I'm doing this now is I rule on 

10 motions.  I don't wait to see what the jury does and 

try to 

11 chicken out of it.  I've had to make a tough call.  

And this 

12 weighed on me, because I got to say, it's certainly 

not the 

13 typical case where it's abundantly clear that any 

reasonable 

14 juror could find beyond a reasonable doubt.  That's 

kind of 15 flipping the language, but it's the same 

idea. 

16 So it's on that basis I'm going to deny the -- and I 17 will 

give an example of Count Two, although some of the similar 18 logic 

would apply to Count One. 
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19 So I'm denying the motion for judgment under Rule 29. 

20 Does the government require any further 

clarification? 

21 MR. GROGAN:  No, Your Honor. 

THE COURT:  Defendant require any further 

clarification? 

MR. LEWIS:  No, sir. 

THE COURT:  All right. 


