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IN THE UNITED STATES DISTRICT COURT  

NORTHERN DISTRICT OF FLORIDA  

 PANAMA CITY DIVISION  

  

UNITED STATES OF AMERICA,  

                

v.                  Case No.:  5:20cr28-MW/MJF  

  

MARGO DEAL ANDERSON, et al.,   

  

  Defendants.   

__________________________________/  

ORDER FOR CLARIFICATION  

  

This Court has considered, following a telephonic hearing on February 15, 

2023, Defendant Margo Deal Anderson’s request that this Court consider accepting 

an Alford plea or a nolo contendere plea. Anderson’s counsel cited some authority 

regarding this Court’s scope of authority in accepting such a plea but Anderson’s 

counsel expressly avoided identifying whether she intended to enter an Alford plea 

or a nolo contendere plea. Accordingly, this Court requires clarification. The issues 

before this Court are (I) which type of plea Anderson intends to enter, and (II) 

whether to accept the type of plea Anderson intends to enter so she can avoid going 

to trial. For the reasons stated below, this Court can, and will, accept Anderson’s 

nolo contendere plea or Alford plea if she decides to enter such a plea.   

I  

An Alford plea is different from a nolo contendere plea. The Ninth Circuit 

explained the difference as follows:  
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An Alford plea is a plea of guilty in which the defendant 

maintains his innocence. See generally Alford, 400 U.S. at 36, 91 S.Ct. 

160. See also United States v. Crowell, 374 F.3d 790, 791 (9th Cir. 

2004). An Alford plea differs from a nolo plea in that a defendant 

pleading nolo contendere takes no position on guilt or innocence, 

whereas a defendant entering an Alford plea takes the position that he 

is not guilty. It bears repeating that, as far as the text of Rule 11 is 

concerned, there is no such thing as an Alford plea. An Alford plea is 

simply shorthand for a guilty plea accompanied by a protestation of 

innocence. Thus, when a defendant offers what courts and lawyers 

describe as an Alford plea, the defendant is actually offering, in Rule 

11 terms, a guilty plea. See United States v. Tunning, 69 F.3d 107, 110-

11 (6th Cir. 1995) (discussing difference between Alford and nolo 

pleas and noting that an Alford plea is a guilty plea within the meaning 

of Rule 11, not a nolo plea).  

  

United States v. Mancinas-Flores, 588 F.3d 677, 681 (9th Cir. 2009). More 

importantly, this Court must find that a factual basis exists for an Alford plea but not 

for a nolo contendere plea. See id. at 681–82 (“If the defendant offers a guilty plea 

(whether an Alford plea or other), Rule 11(b)(3) requires the court to determine that 

the plea has a factual basis. . . . The factual basis requirement does not apply to nolo 

pleas. See Fed. R. Crim. P. 11(b)(3).”). Accordingly, Anderson must be prepared to 

identify at her plea hearing whether she intends to enter an Alford plea or a nolo 

contendere plea.  

II  

Now, this Court examines what factors it must consider in deciding whether 

to permit Anderson to enter a nolo contendere plea. Nolo contendere pleas are 

specifically authorized by Rule 11(a)(3) of the Federal Rules of Criminal Procedure.  

2  

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCRPR11&originatingDoc=Idc84720f7bc711dfbe8a8e1700ec828b&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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Fed. R. Crim. P. 11(a)(3). In a criminal case, a defendant can only plead nolo 

contendere with the consent of the court, and district courts have broad discretion in 

deciding whether to accept such pleas. See United States v. Bearden, 274 F.3d 1031,  

1035 (6th Cir. 2001); see also United States v. Soltow, 444 F.2d 59, 60-61 (10th Cir.  

1971) (quoting Mason v. United States, 250 F.2d 704, 706 (10th Cir. 1957)). 

Additionally, although the Government’s view on whether the court should accept 

a nolo contendere plea is important, Rule 11(a)(3) does not make the acceptance 

contingent upon the Government’s consent. United States v. AEM, Inc., 718 F. Supp. 

2d 1334, 1336 (M.D. Fla. 2010).    

The receptiveness of nolo contendere pleas varies from court to court. Some 

courts of appeals have held that a district court can adopt a general policy of 

rejecting nolo contendere pleas. See United States v. Buonocore, 416 F.3d 1124, 

1131 (10th Cir. 2005) (allowing district court to reject Alford or nolo pleas based on 

a general policy against such pleas). Some have held that a district court may reject 

a nolo contendere plea solely on the basis that the defendant refused to acknowledge 

his guilt. See United States v. Gomez-Gomez, 822 F.2d 1008, 1011 (11th Cir. 1987);  

United States v. O’Brien, 601 F.2d 1067, 1069–70 (9th Cir. 1979); United States v. 

Dorman, 496 F.2d 438, 440 (4th Cir. 1974). Others take the opposite approach and 

determine that such a plea should be accepted absent compelling reasons for not 

allowing it. See United States v. Jones, 119 F. Supp. 288, 290 (S.D. Cal. 1954).  

3  
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Whatever attitude a court may have toward nolo pleas, the Rule specifically provides 

that the trial court “must consider the parties’ views and the public interest in the 

effective administration of justice” when deciding whether to accept a plea of nolo 

contendere. Fed. R. Crim. P. 11(a)(3). Whether a nolo contendere plea serves the 

“public interest in the effective administration of justice” requires a case-by-case 

analysis, and there is no widely accepted formula for courts to follow when deciding 

whether to accept a nolo contendere plea. United States v. Fisher, No. 16-10001-

01EFM, 2018 WL 2321948, at *2 (D. Kan. May 22, 2018).  

Several courts have identified factors relevant when deciding whether to 

permit a nolo contendere plea. For example, in United States v. Yonkers Contracting 

Co., tcourt considered the following factors in weighing the public interest in ruling 

on the defendant’s motion to withdraw its plea of not guilty and enter a plea of nolo 

contendere; namely, the nature of the offense, the size of the defendants, the impact 

on the economy, the deterrent effect, the views of the government, and the potential 

conservation of judicial resources. United States v. Yonkers Contracting Co., 689 F. 

Supp. 339, 341 (S.D.N.Y. 1988).  

In deciding whether to exercise its discretion to accept the defendant’s plea 

of nolo contendere when the defendant allegedly suffered from a neurological 

disorder that affected his memory, another court considered the following factors in 

United States v. Fisher: the position of the Government, the nature of the violations, 

the  
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duration of the violations, prior violations by the defendant, the impact of the 

conduct on the public, the deterrent effect of the plea, the acceptance of the plea 

would be discriminatory or incongruous, defendant’s unique circumstances, if the 

defendant has firsthand knowledge of facts that would be sufficient to constitute a 

factual basis for a guilty plea, if a trial would be lengthy or expensive, if the nolo 

plea would undermine the public’s confidence in the criminal justice system, and 

whether there is a risk of accepting a plea from an innocent defendant. Fisher, 2018 

WL 2321948, at *2.   

The factors considered by different courts overlap. While these factors 

provide helpful guidance to this Court in determining whether to accept Anderson’s 

nolo plea, they are not inclusive nor are they all relevant in this case. Some factors 

are more relevant to the facts in the instant matter than others. Thus, in exercising 

its broad discretion to accept or reject a nolo plea, this Court will consider the 

following factors: (1) the position of the Government; (2) the nature of the criminal 

conduct; (3) the prior history of the defendant; (4) the impact of the conduct on the 

public; (5) the deterrent effect of the plea; (6) the defendant's unique circumstances; 

(7) the potential conservation of judicial resources; and (8) the risk of accepting a 

plea from an innocent defendant.   

 Although these factors are not precisely specified by the Rule, the reason for 

considering them is that nolo pleas come with various costs and benefits. This Court  
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must ensure that the benefits outweigh the costs. United States v. Mancinas-Flores, 

588 F.3d 677, 682 (9th Cir. 2009) (internal citation omitted). With this ultimate goal 

in mind, this Court will consider each of these factors.  

After engaging in careful analysis, this Court has determined the benefits of 

allowing Anderson to enter a nolo contendere plea outweigh the costs. This Court 

can, and will, accept Anderson’s nolo contendere plea if she decides to enter such a 

plea. For these same reasons, this Court would accept an Alford plea from Anderson, 

so long as there exists a factual basis for the plea under Rule 11.1  

III  

As set out above, this Court determines that (I) Anderson must clarify whether 

she intends to enter an Alford plea or a nolo contendere plea; and (II) if Anderson 

intends to enter a nolo contendere plea, she will be permitted to do so because the 

benefits of outweigh the costs. Similarly, if Anderson enters an Alford plea, she will 

be permitted to do so. Accordingly, at the plea hearing on February 16, 2023, the 

parties must be prepared to answer as to the type of plea Anderson intends to enter.  

SO ORDERED on February 15, 2023.  

 

1 This Court is also cognizant that the Supreme Court in Alford noted as follows: “Because 

of the importance of protecting the innocent and of insuring that guilty pleas are a product of free 

and intelligent choice, various state and federal court decisions properly caution that pleas coupled 

with claims of innocence should not be accepted unless there is a factual basis for the plea and 

until the judge taking the plea has inquired into and sought to resolve the conflict between the 

waiver of trial and the claim of innocence.” 400 U.S. at 38 (internal citations omitted).  

6  
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          s/Mark E. Walker           ____    

         Chief United States District Judge  

  


