
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF FLORIDA 

 
Case No. 5:20-CR-28-MW/MJF 

 
UNITED STATES OF AMERICA 
 
v. 
 
JAMES D. FINCH, et al. 
 

Defendant. 
                                                           / 

 
DEFENDANT FINCH’S MOTION TO SEVER COUNTS 

 
Defendant James D. Finch moves to sever Counts 17-25 of the Second 

Superseding Indictment under Federal Rules of Criminal Procedure 8(b) and 14, 

stating: 

I. HISTORY AND BACKGROUND 

On August 19, 2021, the Court first dismissed Count 1 of the Superseding 

Indictment on grounds of impermissible duplicity.1  The Court dismissed without 

prejudice, permitting the government to correct its charging error.  On November 

16, 2021, the government obtained a 26-Count Second Superseding Indictment, 

 
1 Tellingly, the government did not seek reconsideration of that first Order of 
dismissal.  Having created the duplicitous charging document, the government 
claimed it would repair the indictment before the Grand Jury.  In reality, it did 
nothing of the sort.  The government merely duplicated the improperly pled 
conspiracy count in a Second Superseding Indictment using a new Grand Jury in 
Pensacola that deliberated on the lengthy and complex document for less than two 
minutes.  Hr’g Tr. Vol. 2 at 139:3-4 (Mar. 31, 2022). 
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charging a virtually identical conspiracy count.  ECF No. 214.  Count 1 charged both 

Defendants Anderson and Finch with conspiracy to commit honest services wire 

fraud.  Id.  The government claims that the object of the conspiracy is conduct that 

advanced Defendant Finch’s “business interests.”  Id.  The remaining counts charge 

Defendants Finch and/or Anderson with honest services wire fraud (Counts 1–14, 

20–24), theft or bribery concerning programs receiving federal funds (Counts 15–

17), wire fraud (Counts 18–19), and making false statements (Counts 25–26).  Id.  

As it has done at each turn, the government incorporates all 122 paragraphs of 

factually duplicitous allegations in each of Counts 1-25.  Id.   

The defense moved to dismiss the Second Superseding Indictment, which the 

Court granted, in part, on June 13, 2022, finding again that Count 1 was duplicitous.2  

 
2 The defense had sought dismissal with prejudice for a number of reasons.  There 
was a chronic history of the government violating Court Orders, including multiple 
serious violations of discovery orders.  There were multiple Grand Jury violations, 
Sixth Amendment violations, and other violations requiring dismissal.  Throughout, 
we argued that there was, and remains, a wholesale lack of concrete or compelling 
evidence supporting a conspiracy between defendants Anderson and Finch to violate 
the honest services fraud statute.  This, of course, remains our position today.  
Having reviewed the reports, 302s, notes, Commission minutes, Commission 
recordings, documents, errors in dates, errors in drafting, changes in arguments and 
legal positions, and the like, we remain convinced that there is zero credible evidence 
to support the charge in Count One.  Further, as discussed herein as to United States 
v. Nelson, No. 3:10–cr–23–J–32TEM, 2011 WL 1560587 (M.D. Fla. Apr. 25, 2011), 
we are prepared to present to the Court evidence or argument or both to convince 
the Court of the rightness of our position.  Id. at *1 (questioning the government’s 
joinder of counts and reversing its prior denial of severance after the district court’s 
review of the parties’ briefs on the admissibly of evidence and “literally hundreds of 
pages of exhibits”).  
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After the second order of dismissal, the Court permitted the government to repair 

this repeat violation by returning yet again to the Grand Jury.  The government 

declined, instead filing a legally dubious motion for reconsideration.  ECF No. 317.  

The Court granted in part and denied in part the government’s motion, affirming for 

the third time its finding that the government’s conspiracy charges are impermissibly 

duplicitous.   ECF No. 323.  Despite recognizing for the third time during the pretrial 

stages that the Second Superseding Indictment remains impermissibly duplicitous, 

the government’s declination to repair the charging document in the Grand Jury has 

now shifted the burden of this mischarged count to the defense, and in particular to 

Defendant Finch.  For that reason, we are now seeking a severance of counts. 

As currently charged, Defendant Finch must now participate in lengthy, 

complex, detailed presentations about alleged fraudulent billing conspiracies 

involving Erosion Control Services (“ECS”) and a separate alleged complex 

conspiracy regarding World Claim insurance reimbursements.  Both are at least two 

separate conspiracies that the Court has found consist of “no facts . . . tying World 

Claim or ECS schemes to the remaining allegations” against Finch.3  ECF No. 185.  

 
3 This specific finding is related to the government’s arguments and factual 
allegations contained in the Superseding Indictment.  The defense would urge the 
Court to review the ECS conspiracy allegations in the Superseding Indictment with 
those alleged in the Second Superseding Indictment.  There are no differences.  The 
allegations are the same.  And, having reviewed every piece of discovery in this case, 
the Court’s prior conclusion remains even more profound:  There are “no facts 
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As a result of the government’s maneuvering, Defendant Finch is being placed in a 

fundamentally unfair position.  Requiring him to participate in lengthy, complex, 

convoluted, multi-million-dollar theft and fraud allegations involving World Claim 

and ECS will eviscerate his constitutional right to a fair trial.   

Again, the conspiracy count charges a multi-year, complex, massive, all-

encompassing “honest services” fraud.  The government has thrown in the kitchen 

sink, initially starting with the hurricane cleanup and then working backward and 

forward in time, attempting to scoop up virtually every part of defendant Finch’s 

life, business and personal.  Despite its “election . . . not to pursue the ECS or World 

Claim conspiracies,” the government is still seeking to admit this evidence in the 

trial of Defendant Finch.  They say so in their pleadings.  See ECF 238 at 14 (arguing 

that ECS and World Claim conspiracies “are plainly relevant” to the allegations 

involving Finch’s business interest and vice versa). 

The fundamental unfairness to Finch cannot be understated.  Nearly half of 

the allegations within the Second Superseding Indictment relate to the ECS and 

World Claim allegations.  See ECF No. 214 ¶¶ 58–64, 67–69, 76–77, 81, 83–90, 92–

94, 97, 99–100.  Counts 17–25, charge theft or bribery concerning programs 

receiving federal funds (Count 17), wire fraud (Counts 18–19), substantive honest 

 
alleged in the Superseding Indictment tying World Claim or ECS schemes to the 
remaining allegations” against Finch.  ECF No. 185. 
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services wire fraud (Counts 20–24), and making a false statement (Count 25).  Id.  

Counts 17–25 are exclusively related to the ECS and World Claim “projects” that 

are no longer part of the conspiracy count.  They should be severed. 

Moreover, Counts 17–25 are not based on the same act or transactions or are 

connected with or constitute parts of a common scheme or plan.  Nor do they involve 

Defendant Finch.  He is not alleged to have known about the allegations, let alone 

to have participated in them.  Indeed, the Court has found previously that “the 

Government could identify no facts alleged in the Superseding Indictment tying 

World Claim or ECS schemes to the remaining allegations” against Finch.4  ECF 

No. 185.     

II. ARGUMENT 

A. The joinder of Counts 17-15 with Counts 1-16 and 26 is a violation 
of Federal Rule of Criminal Procedure 8(b).  

The propriety of joinder of offenses where there are multiple defendants is 

tested by Rule 8(b) of the Federal Rules of Criminal Procedure.5  Under Rule 8(b), 

 
4 Again, the allegations contained in the Superseding Indictment and the Second 
Superseding Indictment regarding ECS and World Claim are identical.   
 
5 Rule 8(a) allows the government to charge in the same indictment two or more 
offenses by the same defendant if the offenses “are of the same or similar character,” 
and Rule 8(b) allows charging in the same indictment two or more offenders “if they 
are alleged to have participated in the same act or transaction or in the same series 
of acts or transactions constituting an offense or offenses.”  But the government may 
not tack the two subsections together and in one indictment charge different persons 
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a single indictment may charge multiple defendants who allegedly “participated in 

the same act or transaction, or in the same series of acts or transactions, constituting 

an offense or offenses.” Fed. R. Crim. P. 8(b).   

The Eleventh Circuit has stated that, as a general rule, Rule 8 is broadly 

construed in favor of joinder because it is intended to promote judicial economy and 

efficiency. See United States v. Weaver, 905 F.2d 1466, 1476 (11th Cir. 1990).  

However, the goals of economy and efficiency are tempered by a countervailing 

purpose, which is to prevent the cumulation of prejudice growing out of charging 

several defendants with similar but unrelated offenses. Id. at 1477 (citations 

omitted).   

A district court considering whether initial joinder is proper under Rule 8(b) 

is required to examine the allegations stated on the face of the indictment.  Id.  The 

first question is whether the acts charged in the indictment are “the same series of 

acts or transactions constituting . . . offenses.”  United States v. Velasquez, 772 F.2d 

1348, 1353 (7th Cir. 1985).  In other words, the question is whether the government 

could properly combine the ECS conspiracy allegations and World Claim conspiracy 

allegations, along with the conspiracy allegations involving Finch’s “business 

interest” in the same indictment.   

 
with committing offenses of “similar character.”  United States v. Velasquez, 772 
F.2d 1348, 1352 (7th Cir. 1985).  
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The mere fact that “two [or more] conspiracies have overlapping 

memberships will not authorize a single indictment if the conspiracies cannot be tied 

together into one conspiracy, one common plan or scheme.”  Id.; see also United 

States v. Gentile, 495 F.2d 626, 630 (5th Cir. 1974) (While criminal acts of several 

defendants may be similar in nature, these acts cannot be properly joined in a 

multiple defendant trial if different facts and circumstances must be established to 

support the alleged violations).6  Where different facts and circumstances must be 

established to support the alleged offenses, the offenses cannot be properly joined.  

In the instant case, the facts underlying the various acts relating to the various 

conspiracies are not “so closely connected that proof of such facts is necessary to 

establish each offense,” id. at 630; nor is there a “substantial identity of facts and 

participants” involving similar acts in furtherance of a common plan. United States 

v. Nettles, 570 F.2d 547, 551 (5th Cir. 1978).  Indeed, the Court has already found, 

on multiple occasions, that the ECS and World Claim allegations are separate and 

distinct conspiracies with no connection to Defendant Finch.  ECF No. 185, 293, 

 
6 In Gentile, the Fifth Circuit found that improper joinder had occurred where an 
illegal sale of LSD charged against one of two jointly tried defendants, but not 
against the other, occurred nearly three weeks after the sale of PCP in which both 
defendants were allegedly involved. The court noted that “the sales took place at 
different locations, the transactions involved different drugs” procured from 
different sources, and the sale of the LSD was not part of the same “series of acts or 
transactions” as the sale of the PCP.  Gentile, 495 F.2d at 630–31.   
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323. Thus, the ECS and World Claim conspiracy allegations and their related 

charges (Counts 17–25) are improperly joined under Rule 8(b) and severance is 

required. 

B. Severance of Counts 17-25 is also warranted under Federal Rule of 
Criminal Procedure 14 

Defendant Finch recognizes and respects that there is a “preference in the 

federal system for joint trials of defendants who are indicted together.” Zafiro v. 

United States, 506 U.S. 534, 537 (1993).  Even still, if the joinder of defendants 

appears to prejudice a defendant, Rule 14(a) authorizes a district court to “sever the 

defendants’ trials, or provide any other relief that justice requires.” Fed. R. Crim. P. 

14(a).   

In Zafiro, the Supreme Court held that a district court should grant a severance 

under Rule 14 if there is a “serious risk that a joint trial would compromise a specific 

trial right of one of the defendants or prevent the jury from making a reliable 

judgment about guilt or innocence.”   Zafiro, 506 U.S. at 539.  The Supreme Court 

says that “Rule 14 leaves the determination of risk of prejudice and any remedy that 

may be necessary to the sound discretion of the district courts.” Id. at 541.  When 

determining whether this standard has been met, “the district court must balance the 

prejudice that a defendant may suffer from a joint trial, against the public’s interest 

in judicial economy and efficiency.” United States v. Knowles, 66 F.3d 1146, 1158 

Case 5:20-cr-00028-MW-MJF   Document 325   Filed 08/23/22   Page 8 of 15



Case No. 5:20-CR-28-MW/MJF 

9 

(11th Cir. 1995) (internal quotation marks and citation omitted).7 

Applying this standard, courts in the Eleventh Circuit granting severance have 

considered, among other factors, the complexity of the charges and the relationship 

between the counts of the indictment.  See, e.g., Nelson, 2011 WL 1560587, at *2 

(citing United States v. Sylvin, No. 09–20264–CR, 2010 WL 1641160, at *1–3 (S.D. 

Fla. Apr. 22, 2010); United States v. Paul, 150 F.R.D. 696, 698–700 (S.D. Fla. 

1993). “Not only can a joint trial of complex issues risk confusing the jury and thus 

compromising the reliability of the jury’s verdict, but such a trial can also be 

detrimental to judicial economy.”  Nelson, 2011 WL 1560587, at *2.   

With separate charges involving complex proof, the Court may spend a great 

deal of time on limiting instructions and, based on the confusing nature of the case, 

there may be a greater risk of a hung jury and resulting new trial.  See Sylvin, 2010 

WL 1641160, at *3; Paul, 150 F.R.D. at 700. Moreover, when the government’s 

 
7 The joinder of offenses may prejudice a defendant in that “(1) he may become 
embarrassed or confounded in presenting separate defenses; (2) the jury may use the 
evidence of one of the crimes charged to infer a criminal disposition on the part of 
the defendant from which is found his guilt of the other crime or crimes charged; or 
(3) the jury may cumulate the evidence of the various crimes charged and find guilt 
when, if considered separately, it would not so find.” United States v. Drew, 331 
F.2d 85, 88 (D.C. Cir. 1964).  Of course, the same arguments exist in the grand jury 
context.  Here, there is every indication that the Grand Juries repeatedly returned 
faulty indictments charging improper, duplicitous, complex conspiracies.  Indeed, 
the evidence was simply poured into each and every Grand Jury through one single 
witness, now-retired FBI Special Agent Lawrence Borgheni, with no limiting 
instruction whatsoever.    
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proof involves little evidentiary overlap, severance will not greatly impair judicial 

efficiency.  Paul, 150 F.R.D. at 700. 

In Nelson, the government charged two defendants with multiple counts 

involving conspiracy, mail fraud, money laundering and bribery as part of a public 

corruption scheme.  Nelson, 2011 WL 1560587, at *1. The same indictment 

separately charged Nelson (but not his co-defendant) with additional counts of mail 

fraud involving an alleged scheme to secure a particular contract.  Id.  The 

defendants jointly moved to sever counts related only to Nelson, but the district court 

summarily denied the severance request.  Id.  Following the denial of severance, 

however, the defendants moved in limine to exclude much of the evidence the 

government intended to put forward to prove the Nelson-exclusive counts.  Id.  In 

reviewing these materials, the district court began to question the relationship and 

connection between the Nelson-exclusive counts and the rest of the indictment.  Id.  

The district court ultimately reconsidered its denial and severed multiple counts, 

concluding that the  

case involv[ed] serious allegations of public corruption as presented by 
counts one through thirty-six and forty-four and the jury will need to 
pay close attention to complex issues over a period of several weeks to 
decide those charges. To require the jury to additionally spend 
significant time wading through the conflicting and contradictory 
evidence regarding the separate and unrelated [] fraud charges 
involving only one of the two defendants would not contribute to 
judicial economy and would unduly prejudice both defendant Nelson 
and defendant Bernardino (who would be required to endure trial on the 
[other] counts in which he is not involved). 
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Id. at *3.   
 

Here, the circumstances are strikingly similar.  The government has alleged 

and charged Defendant Anderson in Counts 17-25 with separate and unrelated 

complex, convoluted fraud and public corruption charges.  This Court has found that 

there are multiple, unrelated conspiracies charged in the Second Superseding 

Indictment.  The counts should not be tried together.  Both defendants Finch and 

Anderson deserve fair presentations.  It is simply wrong to suggest that both 

defendants can be tried together in one trial with one flawed charging document 

hoping beyond hope that one or more detailed curative instructions, given multiple 

times over the course of multiple weeks, will make the extreme prejudice go away.  

Certainly, as it relates to Finch in particular, his critical constitutional right to a fair 

trial will be compromised severely.   

And, importantly, such a flawed and unnecessary approach will never 

contribute to judicial economy.  The government’s theories about the ECS and 

World Claim counts are complex.  The conspiracy is complex.  Honest services law 

is complex.  Section 666 is complex.  The latest infirm indictment incorporates and 

re-incorporates counts and conduct in ways that make no sense.  It is literally ad hoc.  

Frankly, even the Court’s thoughtful attempt at trying to distinguish the conspiracy 
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into five separate “projects” left out a “project.”8  The presentation will involve 

dozens of witnesses, hundreds of documents, conflicting theories and convoluted 

evidence and law.  It will be impossible for a jury to keep the ECS and World Claim 

allegations separate from the allegations regarding Finch’s so-called “business 

interests.”  In short, he has no “business interests” in World Claim or ECS.  Asking 

the jury and the parties to follow the proof and defenses applicable to each, and to 

sort out and apply evidence and the law in a pick, choose and parcel method is 

fraught with legal error.  And with all due respect, this approach is constitutionally 

unfair to Defendant Finch.  

A limiting instruction, even given repeatedly, will not suffice based on these 

unique facts.  Severance of counts must be granted.  Admitting this evidence in a 

joint trial will severely prejudice Finch.9  In similar circumstances, Florida District 

 
8 For example, the Court’s August 16, 2022, Order required the government to file 
a notice confirming its election to pursue “only the 17th street, debris disposal, and 
rebuild conspiracy charged in Count 1.”  ECF No. 323 (emphasis added).   The Order 
did not include the ½-Cent Sales Tax.  Yet, the government’s August 19, 2022, 
Notice of Election expressly includes “projects under the ½ Cent Surtax contract.”  
ECF No 324.   
 
9 Although we recognize that there is a presumption that jurors can compartmentalize 
evidence by respecting limiting instructions, the Eleventh Circuit has acknowledged 
that the presumption “evaporates where there is an overwhelming probability that 
the jury will be unable to follow the court’s instructions and the evidence is 
devastating to the defense.”  Blankenship, 382 F.3d at 1124 (quoting United States 
v. Jones, 16 F.3d 487, 493 (2d Cir. 1994)); see also United States v. Baker, 98 F.3d 
330 (8th Cir. 1996) (reversing conviction for failure to sever where “very prejudicial 
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Courts have properly rejected the government’s arguments that special instructions 

would be sufficient.  E.g., Sylvin, 2010 WL 1641160, at *2 (concluding that the 

quantity of special instructions required “would be, in cumulative effect, substantial 

error. . . . It simply would not be fair to expect the jury to keep all of this multitude 

facts [sic] presented by different witnesses on different counts separate and apart, 

and not to consider those facts when determining the individual case, of an individual 

defendant, tried in this combined multi-defendant case.”).  The better course is to 

have separate trials to confine such evidence to the defendants against whom it may 

properly be used. 

Requiring Defendant Finch to participate in lengthy, convoluted, and 

unrelated ECS and World Claim presentations when “there is no evidence” tying 

him to either is fundamentally unfair.  For the reasons stated above, Counts 17–25 

of the Second Superseding Indictment should be severed.  The ECS and the World 

Claim allegations should be severed from the upcoming joint trial.    

 

 
and highly inflammatory” evidence admissible against only one co-defendant was 
introduced because “the risk of substantial prejudice from the spillover effect . . . 
was too high to be cured by less drastic measures”); United States v. Briscoe, 896 
F.2d 1476, 1498 (7th Cir. 1990) (“Generally, a cautionary instruction will be 
sufficient to cure any unfair prejudice . . . . [H]owever, if the evidence creates an 
unacceptably high inference of wrongdoing against another defendant, the district 
court should either exclude the evidence or sever the trials.”). 
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LOCAL RULE 7.1 CERTIFICATION 

In accordance with the Local Rules, the undersigned conferred with the 

government regarding the requested relief.  The government maintains its opposition 

to severance.  Counsel for Anderson indicated they would be filing a timely position 

paper. The undersigned also certifies that this motion contains 3388 words pursuant 

to the word count provided by Microsoft Word. 

 

LOCAL RULE 7.1(K) REQUEST FOR HEARING 

Pursuant to Local Rule 7.1(K), Defendant James D. Finch requests that the 

Court set this matter for hearing because oral argument would help the Court resolve 

the issues raised in this Motion.  The undersigned estimates that the defense would 

need around 60 minutes for argument.   
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Respectfully submitted, 
 

 /s/ Guy A. Lewis 
Guy A. Lewis  
Florida Bar No. 623740 
Jeffrey M. Forman 
Florida Bar No. 105135 
The Law Offices of Guy A. Lewis PLLC 
12575 SW 67th Avenue 
Pinecrest, Florida 33156 
954-688-6340 
glewis@lewistein.com 
jforman@lewistein.com 
 
Counsel for Defendant,  
James D. Finch 

 

 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on August 23, 2022, I electronically filed the 

foregoing document with the Clerk of the Court using CM/ECF and that a true and 

correct copy of the foregoing has been served electronically via the CM/ECF System 

on all counsel of record. 

 

/s/ Guy A. Lewis 
GUY A. LEWIS 
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