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UNITED STATES DISTRICT COURT  

NORTHERN DISTRICT OF FLORIDA  

  

Case No. 5:20-CR-28-MW/MJF  

  

UNITED STATES OF AMERICA  

  

v.                  

  

MARGO DEAL ANDERSON and  

JAMES D. FINCH,  

  

Defendants.  

                                                           /  

  

DEFENDANT FINCH’S REDACTED1 POST-EVIDENTIARY HEARING 

BRIEF  

  

 
1  Pursuant to Local Rule 5.5(D), Defendant Finch files this redacted version of his Post-

Evidentiary Hearing Brief, which was filed under seal on April 26, 2022.  Finch has redacted 

quotations and direct references to material that is subject to the Protective Order, ECF No. 174, 
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I.  Introduction2  

United States District Court Judges are granted leeway to fashion appropriate 

remedies for violating its orders as well as constitutional rules of fair play.  Indeed, 

consistent with the Constitution, fashioning appropriate remedies is the very nature 

of discretion and of the law itself.  As explained by U.S. Supreme Court Justice Felix  

Frankfurter:  

The civilized conduct of criminal trials cannot be confined within 

mechanical rules. It necessarily demands the authority of limited 

direction entrusted to the judge presiding in federal trials, including a 

well-established range of judicial discretion, subject to appropriate 

review on appeal . . . . Such a system as ours must, within the limits 

here indicated, rely on the learning, good sense, fairness, and courage 

of federal trial judges.  

Nardone v. United States, 308 U.S. 338, 342 (1939).  See also United States v.  

Shelley, 405 F.3d 1195 (11th Cir. 2005) (quoting United States v. White, 846 F.2d 

678, 693 (11th Cir. 1988) (“dismiss[ing] an “indictment pursuant to the federal 

 
and Order Granting Motion to Compel, ECF No. 256.  When appropriate, Defendant Finch will be 

seeking an Order to unseal his papers and the exhibits presented to the Court, as there is a strong 

interest in public proceedings and it should be open to the public.   
2 All references to Vol. 1 through Vol. 4 herein refer to the Evidentiary Hearing 

Transcript in the above-captioned matter.  All references to “DX” herein refer to 

Defendants’ Exhibits and “GX” refers to the Government’s Exhibits that were 

admitted into record over the course of the Evidentiary Hearing.  Defendant Finch 

also seeks to supplement the records with the attached Defendant’s Exhibits 85 – 91.  

On April 25, 2022, the government indicated that it has no “general” objection to 

supplementing the record with exhibits.  The government has been provided copies 

of the supplemental exhibits contemporaneously with this filing.  
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courts’ supervisory power”); United States v. Jordan, 316 F.3d 1215 (11th Cir. 2003) 

(“The dismissal of an Indictment on the ground of prosecutorial misconduct is a  

  
discretionary call.”);  United States v. DiBernardo, 775 F.2d 1470, 1476-77 (11th 

Cir. 1985) (“Federal courts may exercise their supervisory powers to remedy 

violations of recognized rights, to protect the integrity of the federal courts, and to 

deter illegal conduct by government officials.”); United States v. Pabian, 704 F.2d 

1533, 1536 (11th Cir. 1983) (same).    

In this case, “learning, good sense, fairness and courage” under the law 

warrant dismissal of the Second Superseding Indictment based on all the 

circumstances.  The government has flagrantly and repeatedly violated this Court’s 

Orders, producing discovery materials well past Court-imposed deadlines as detailed 

herein.  Remarkably, the government even produced Court-ordered materials, 

including significant Brady2 material, both immediately prior to and after the recent 

evidentiary hearing.3    

 
3 The Court ordered the government to produce all materials to the defense no later 

than March 1, 2022.  ECF No. 256.  Despite this Order, the government made 

multiple late productions of materials to the defense in violation of the Court’s 

Order.  On March 4, 2022, the government produced new FBI 302 interview reports 

of David “Mickey” White and Bay County Sheriff’s Office (“BCSO”) Major Jimmy 

Stanford, as well as miscellaneous files related to former Chief Assistant State 

Attorney (“ASA”) Wilson.  On March 5, 2022, the government produced a 302 of 

an interview with Sheriff Tommy Ford.  On March 9, 2022, the government 

produced a 302 of Marc Bailey along with two Grand Jury exhibits.  On March 12, 



Case 5:20-cr-00028-MW-MJF   Document 272   Filed 04/27/22   Page 4 of 76 

4  

  
2 Brady v. Maryland, 373 U.S. 83 (1963).  

  

In addition, the government has repeatedly presented fatally flawed charging 

documents to multiple Federal Grand Juries, routinely violating Court Orders and 

other basic rules of law.  For example, the government has repeatedly violated 

fundamental tenants of joinder, as well as returned a flawed indictment containing a 

substantive count violating the statute of limitation on its face.4  Most recently, 

despite a clear Court Order dismissing the overarching conspiracy count in the 

Superseding Indictment based on improper joinder, the government orchestrated the 

return of a virtually identical overarching conspiracy charge in the Second 

Superseding Indictment.  ECF No. 214.  The overarching conspiracy count includes 

near-identical language despite this Court’s previous Order of Dismissal.5    

  
Forehand, certified copies of the June 9, 2020, and August 18, 2020, Grand Jury 

colloquies, and some of now retired FBI Agent Larry Borghini’s handwritten notes 

 

2022, the government produced draft transcripts of the June 9, 2020, and August 18, 

2020, Grand Jury colloquies, and several duplicate 302s.  On March 18, 2022, the 

government produced more Grand Jury exhibits, new 302s of Michael White and  

  
4 Upon being notified that one of the substantive counts violated the statute of 

limitations on its face, the government declined to agree to the defense Motion to 

Dismiss.  The defense filed a Motion to Dismiss, ECF No. 112, which the Court 

promptly granted.  ECF No. 121.  

  
5 As a result of this repeated misjoinder error, the unfair prejudice to Defendant Finch 

in the latest Pensacola Grand Jury presentation cannot be overstated.  Nearly half of  
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of his conversations with former ASA Wilson.  On March 29, 2022, the government 

produced six redacted FBI reports from Confidential Human Sources (“CHS”).  The 

government then produced additional agent notes at 8:24 a.m. via email immediately 

prior to the start of the hearing on March 31, 2022. Vol. 1 at 27:15-16.  And lastly, 

on Friday, April 8, 2022, and Wednesday, April 13, 2022, several days after the 

conclusion of the April 6, 2022, hearing, the government produced additional critical 

Brady material.  By email dated April 13, 2022, we asked the government if any 

additional material would be forthcoming.  The government has yet to respond.   

  

Maybe most egregious, however, is that the government repeatedly presented 

false and misleading information to multiple Federal Grand Juries in ways designed 

to irretrievably prejudice the defendants.6  A federal grand jury presentation can 

forever change a person’s life and livelihood.  Instead of handling the multiple Grand 

Jury presentations in a careful, surgical-like way consistent with Due Process 

requirements and Department of Justice Guidelines, the government repeatedly and 

indiscriminately poured in three-plus years of factually inaccurate information via a 

single witness, who ultimately admitted to providing false information to the Grand 

 
6 For example, in a previous hearing, the Court made abundantly clear that improper 

reference to the overt act that Finch paid Anderson’s attorney’s fees would subject 

the government to a “mistrial.”  ECF No. 175, Hr’g Tr. at 29:24-25.  Despite this 

express admonition, the government nonetheless still included the information as an 

overt act in the Second Superseding Indictment, mentioning it three times in the 

Pensacola Grand Jury presentation.  DX 7 at 141:14 – 142:2.  Each time, the 

government failed to give the Pensacola Grand Jury any type of limiting or 

cautionary instruction as this Court most certainly would have done in a jury trial. 7 

As demonstrated herein, we submit that this same witness testified falsely during the 

evidentiary hearing.  
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Jury in this very case.7  After presenting testimony only from the now former agent, 

the government submitted a complex, multi-count, multi-year, multi-defendant  

  
the Second Superseding Indictment relates to highly prejudicial evidence of ECS and 

WorldClaim allegations.  The Pensacola Grand Jury heard this evidence without any 

limiting or cautionary instruction despite the Court’s prior ruling stating previously 

that “the Government could identify no facts alleged in the Superseding Indictment 

tying World Claim or ESC schemes to the remaining allegations” against Finch.  

ECF No. 185.  Respectfully, such Grand Jury misconduct is inexplicable and the 

unfair prejudice to Finch incalculable.  

  

Second Superseding Indictment to the novice Grand Jury.  The Grand Jury complied 

with the government’s request, reviewing the proposed 58-page Second Superseding 

Indictment, deliberating and voting “yes” inside of two minutes.  Vol. 2 at 139:3-4 

(confirming that the Second Superseding Indictment was returned within 120 

seconds).  

Finally, the government intentionally violated and attempted to violate the 

defendants’ Sixth Amendment constitutional rights, knowing that such violations 

would infringe upon the defendants’ attorney–client privilege.  In short, over the 

course of many months, the government enlisted a disbarred former State prosecutor 

who knew many of the represented parties in this case, including Finch.  In no 

uncertain terms, the government operative encountered the represented parties, 

including Finch, engaged in conversation about this case, and then reported that 

information back to the government.  By violating every procedure and protocol 
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known to attorneys and agents alike, the government improperly gathered and 

attempted to gather privileged and sensitive information to which it was not entitled.  

The government then intentionally declined to disclose these encounters, hid the 

notes documenting the improper contact, failed to convert the notes into formal 

reports, and ultimately submitted false testimony about the entire sordid episode.  We 

submit that the government’s conduct was unethical and illegal.  The conduct only 

came to light due to this Court’s Order requiring that all agent reports and notes be 

produced—an Order that even today has not been fully complied with.8      

As a result of these repeated, flagrant failures, dismissal of the Second 

Superseding Indictment with prejudice is the appropriate remedy as more fully 

described below.7  

 
7 The defense fully respects that dismissal of an indictment is an extremely serious 

sanction, and that such a decision must be approached with caution.  See United 

States v. Shelley, 405 F.3d 1195 (11th Cir. 2005).  The government’s actions and 

repeated misconduct in this case, however, warrant the most serious sanction.  See, 

e.g., United States v. Bundy, 968 F.3d 1019 (9th Cir. 2020)(affirming the district 

court’s dismissal with prejudice, explaining that such a result was appropriately 

within the range of reasonable and appropriate remedies).   
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II.  Violation of Court Discovery Orders  

As demonstrated at the evidentiary hearing and as detailed herein, the 

government repeatedly and intentionally has violated the Court’s Orders regarding 

discovery and the production of documents.  

  
8 The government has still not provided the signed written immunity agreement of 

former ASA Wilson.  Vol. 3 at 21 (testifying that he met with the lead prosecutor 

and now-retired Agent Borghini in Tallahassee and signed a written immunity 

agreement).  This, of course, is a separate violation for failing to produce the oral 

immunity given to former ASA Wilson that he was “authorized to commit any 

criminal act short of murder.”  Id. at 53:1.  And, it is yet another violation in failing 

to timely produce Agent Borghini’s handwritten notes confirming contact with 

represented parties, which somehow were never transcribed into FBI 302 reports as 

required by FBI rules.  In short, the government attempted to suppress this 

extraordinary Brady conduct as well.   

  

 A.  History of Late and Withheld Brady Material  

On March 18, 2021, the Court entered a Discovery Order confirming the 

government’s “duty” to disclose all exculpatory evidence as required by Brady v. 

Maryland, 373 U.S. 83 (1963), and its progeny, “without a request” by Finch.  ECF 

No. 86 (emphasis added).  On March 24, Finch requested general and specific 

discovery pursuant to the March 18, 2021, Discovery Order; Rule 16; and Local Rule 

26.2, including all information or material within the scope of Brady v. Maryland; 

United States v. Agurs, 427 U.S. 97 (1976); Giglio v. United States, 405 U.S. 150 

(1972); and Napue v. Illinois, 360 U.S. 264 (1959).    
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On March 31, 2021, the government provided a written response to Finch’s 

request for Rule 16 discovery.  DX 16.  The government represented that “the United 

States does not have information or material at this time which may be favorable to 

the defendants on the issues of guilt or punishment,” citing Brady v. Maryland and 

United States v. Augurs.  DX 16 at 11.  The government also took the position that 

defense discovery requests may include information to which the defense is “not 

entitled” and information that may or may not exist.  Id. at 13 (“Finally, if your 

discovery letter includes requests for information to which you are not entitled to 

Fed. R. Cr. Pr. 16, Local Rule 26.2, or the pre-trial order of the court, please be 

advised that the failure of the United States to respond directly to those requests not 

encompassed by the federal discovery rules should not be construed as any 

representation as to the non-existence of any requested information.”).  

On May 14, 2021, Finch responded, seeking specific clarification as to the 

information that may or may not “exist[].”  We also identified several individuals 

who were interviewed by state and federal agents, requesting those reports.  Many 

of these witnesses were involved in the Lynn Haven contracting process, participated 

in City government, or were contextually identified in the Indictment and 

Superseding Indictment.  This information was not provided by the government in 

its initial discovery response.10    
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Even after the defense specifically identified Brady material, the material was 

not willingly produced.  Instead, the government pressed for an all-encompassing 

protective order on the basis that the defendants were improperly disclosing  

  
10 The government’s April 1, 2021, production included witness statements from 

only Anderson, Albritton, Finch, and Barnes.  The July 19, 2021, production 

included 53 reports of witness statements, nearly all of which were prepared and 

available before the Superseding Indictment.  Much of the “new” information that 

was provided contained classic Brady, Giglio, and Napue material.  For example, 

witness statements contradicted each other.  Many of the reports contradicted 

fundamental theories of specific allegations in the indictment.  For instance, Joel  

Schubert, a former Lynn Haven City manager, stated that he was  ”  

  

.” DX 62, Joel Schubert 302 (Mar. 12, 2020)  

(emphasis added).  The indictments portray just the opposite narrative, falsely 

suggesting “facts” in the worst possible light.  See ECF No. 175, Hr’g Tr. at 9:14 

(June 30, 2021) (suggesting that the Court cannot understand how the government is 

taking “the worst possible spin on the facts that could be made”).   

  

discovery material.  When challenged to support this allegation, the government 

altered its argument, requesting the Court enter an overly restrictive protective order 

without precedent or justifiable cause.  It was a clear attempt to control materials to 

which the defense was entitled.  This Court rejected the government’s overreach, 

summarily denying the government’s attempt to unfairly restrict our review of 

discovery.  ECF No. 174 (rejecting the government’s request to “retroactively 

impose restrictions on documents it has already produced” and holding “that the 

provision limiting Defendants to reviewing witness material at their counsel’s office 

is overly restrictive”).  
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After repeated requests by the defense, on July 19, 2021, the government’s 

second wave of discovery was produced (well after the discovery deadlines had 

passed).  This production demonstrated that the government’s March 31, 2021, 

written representation that it was not in possession of additional Brady material was 

simply untrue.    

B. Withholding Information Implicating an Investigating Officer in 

Extensive Corruption   

During the time the government was supposed to be repairing the legal and 

factual flaws in the Superseding Indictment, Finch’s counsel continued to try to 

resolve without Court intervention discovery disputes relating to Brady issues, sealed 

pleadings, and redacted 302s.8  Unsuccessful in our attempts, on October 22, 2021, 

Finch was forced to file a Motion to Compel the production of redacted 302s and 

sealed pleadings.  ECF No. 200.  Finch’s motion detailed a history of the 

government’s discovery violations, including the government’s misrepresentation on 

March 31, 2021, that it was not in possession of additional Brady material.    

 
8  To be frank, at the time, the defense simply could not understand why the 

government clearly was suppressing evidence, including Brady material.  It was 

unclear why the government would repeatedly violate Court Orders, suppress 

evidence, and intentionally evade and obstruct its basic discovery obligations.  Of 

course, it became clear why the government engaged in this misconduct once the 

information relating to Major Jimmy Stanford, Agent Borghini, and former Chief 

ASA Wilson began to slowly emerge and once the Court ordered the production of 

all Grand Jury transcripts.  
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On November 9, 2021, the Court granted Finch’s Motion to Compel over the 

government’s objection and express representations that the redacted material was 

not Brady.  ECF No. 221.  The unredacted material was produced on November 12, 

2021.  A review of that unredacted material was shocking, unequivocally 

demonstrating that the government’s representations of “no Brady” were false.     

Specifically, the unredacted statements from government witnesses Michael 

White and David “Mickey” White clearly revealed substantial misconduct by the 

government, as well as various purported witnesses for the government.  See ECF 

Nos. 228 at 12-13, 229; see also DX 21, 40.  

And even more incredibly, the reports implicated BCSO Major Jimmy  

  
Stanford in criminal conduct—much of which occurred while investigating this very 

case.  DX 21, 40.9  The unredacted reports further detailed a close personal and 

financial relationship between Major Stanford and Derwin White, whom the 

government had previously identified to the Tallahassee Grand Jury as one of the 

targets of the investigation.  DX 2 at 4:14-16 (By AUSA Kunz:  “   

 
9  Despite the government’s representations otherwise, Major Stanford has been 

intimately involved in this case since its inception.  Vol. 2 at 205:16-19.  The 

government argues that the overwhelming evidence of Major Stanford’s corruption, 

including the government’s knowledge of this evidence, is “immaterial” since he “is 

not going to be called as a witness.”  ECF No. 238 at 57 (Major Stanford, “who was 

present for some interviews conducted by the FBI . . . was never expected to be a 

government witness in this case.”).  Such an argument strains credulity.  
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”).  

The unredacted reports further seriously brought into question the 

investigative tactics, professional judgment, and honesty of lead Agent Borghini.  

Despite receiving information from multiple sources that Major Stanford was 

involved in significant criminal conduct and was intimately connected to the targets, 

neither Agent Borghini nor the government notified the Bay County Sheriff nor 

attempted to remove or isolate Major Stanford from the ongoing investigation.  Vol.  

4 at 115:5-9 (Q: “Did you do anything to either notify the sheriff or take [Major 

Stanford] off the case so that he wouldn’t be participating in the ongoing 

investigation of his people with whom he’s allegedly associated? [Agent Borghini]:  

No.”).  

  
On November 16, 2021, the government suggested that its decision to suppress 

this critical information was driven by its lack of “confidence in [our] ability to 

control [Finch].”  The government further criticized the Court, stating “that the Court 

directed production without reviewing the redacted material or making a 

determination the material is Brady.”  See ECF No. 228 at Ex. F.   

Armed with these unredacted revelations and evidence that the government 

solicited false testimony, the defense filed a Motion to Dismiss the Second 

Superseding Indictment, requesting production of all Grand Jury transcripts, agents’ 

notes and reports.  ECF No. 228.  In response, the government eventually conceded 
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that some of the allegations against Major Stanford may be true, but characterized 

the allegations, which originated from the government’s own cooperating witnesses, 

as “not Brady.”  ECF No. 238.     

The government’s position that such information was “not Brady” was both 

legally and factually unsupportable.  The Court ordered immediate production of all 

Grand Jury transcripts, agent reports, and notes by March 1, 2022, and set the matter 

for an evidentiary hearing.  

III.  Evidentiary Hearing  

Defendant Finch subpoenaed eight witnesses to testify at the evidentiary 

hearing, including David “Mickey” White, Michael White, Chris Forehand, Adam  

Albritton, Antonius Barnes, Agent Borghini, Major Stanford, and Former Chief ASA 

Greg Wilson. 10   Over the course of three days, the defense presented evidence 

demonstrating (1) multiple and repeated flagrant violations of Court Orders and 

suppression of Brady material, (2) prejudicial prosecutorial misconduct before the 

Grand Juries, and (3) illegal use of an informant to invade the defense camp in 

violation of the Sixth Amendment.  After the conclusion of the defense’s 

 
10  Despite the obvious relevance of Agent Borghini’s handwritten notes of his 

repeated contact with Wilson, the government indicated that it would prohibit 

Borghini from testifying pursuant to Finch’s subpoena about anything related to 

Wilson.  See DX 18; Vol. 2 at 158-73.  While the Court was in recess over the 

weekend, Finch served a subpoena on Wilson for his appearance on Monday, April 

4, 2022.   
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presentation on Wednesday, April 6, 2022, the government submitted 13 exhibits11 

and called one rebuttal witness: retired Agent Borghini, the sole witness who testified 

before each Grand Jury.   

A. Multiple and Repeated Violations of Court Orders and Intentional 

Suppression of Favorable Evidence  

The evidence established that the government intentionally violated Court 

discovery requirements dozens of times in ways both large and small.  The 

government’s misconduct was intentional, flagrant, repetitious, and incredibly 

prejudicial, striking at the very heart of the truth-seeking process.  Several instances 

of misconduct are worthy of highlighting.   

  
 1.  Failure to Produce “All” Witness Reports and Agent Notes  

On December 6, 2021, based on evidence of serious government misconduct, 

Defendant Finch moved to dismiss the Second Superseding Indictment with 

prejudice.  ECF No. 228.  The defense also moved to compel the production of all 

Grand Jury transcripts, all witness reports, and all agent notes.  Id. at 29-32.    

On February 22, 2022, the Court granted Finch’s Motion to Compel, finding 

that the defense had made the necessary showing, demonstrating a particularized 

need for the requested materials.  ECF No. 256.  The government was instructed to 

 
11  Twelve of the government’s thirteen exhibits were duplicates of Defendant’s 

Exhibits 70 – 76.  
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produce the “transcripts of testimony before and the Government’s instructions to 

Grand Juries #1, 2, and 3, all witness reports, and the notes of agents conducting the 

interviews” by March 1, 2022.  Id.    

Unfortunately, the government utterly failed to comply with this Court Order 

as well.  Instead, it disregarded the Court’s instructions in the most flagrant fashion.12  

Rather than complying or seeking an extension, the government made:   

• 7 late productions between March 4, 2022, and 8:24 am on March 31, 2022;   

• 1 late production during the evidentiary hearing; and   

• 3 late productions after the conclusion of the evidentiary hearing.   

  

  

 
12 The government never sought an extension of the Court’s Order of Production.  

See Fed. R. Crim. P. 16(d) (“At any time the court may, for good cause, deny, restrict, 

or defer discovery.”).  Failure to comply with Rule 16 may result in prohibition of 

the introduction of the undisclosed evidence or entry of an “order that is just under 

the circumstances.”  Id. at 16(d)(2).   
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 2.  Major Jimmy Stanford   

Major Jimmy Stanford is a senior law enforcement officer with the Bay 

County Sheriff’s Office.  Vol. 2 at 200:17-23.  He participated in the investigation 

from the beginning.  DX 78.  Based on the information that was disclosed on  

November 12, 2021, the government led the defense to believe that it first learned of 

the criminal allegations against Major Stanford on November 26, 2019, from  
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David “Mickey” White, DX 40, and again on December 11, 2019, from Michael 

White.  DX 21.  As revealed below, however, additional late discovery proved this 

to be untrue.  

On March 29, 2022—28 days after “all” reports were due and a mere two days 

prior to the evidentiary hearing for which Major Stanford had been subpoenaed as a 

defense witness—we received six redacted FBI Reports from so-called Confidential 

Human Sources (“CHS”).  DX 79.  Based on the unredacted newly released 

information, a CHS informed Agent Borghini on May 10, 2019, that target  

 

Major Stanford admitted on March 31, 2022, that Agent Borghini and the lead 

prosecutor had been notified of his relationship with target Derwin White since the 

inception of the investigation in April 2019, including various expensive gifts and 

services Major Stanford had received from Derwin White.  

19     Q:  The first time the government ever came to you 20     

and asked you about it was March the 2nd [2022]?  

21 A:  I had spoken to Mr. Kunz, Borghini about  

22 things with—with Derwin.· My relationship with him  

23 and these things.  

24 Q:  Really?  

“   

.”   Id.   The CHS also reported that    

”   Id.   Major Stanford received work on his    

.   Id.     
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25 A:  Yes.  

1 Q:  How long ago did these conversations start?  

2 A:  When the case first started.  

3 Q:  So several years ago?  

4 A:  Yes.  

5 Q:  That was first raised with you by Mr. Kunz and 6     Special 

Agent Borghini, the FBI?  

7 A:  And the sheriff.· I—I talked—I talked to  

8 him and told him of my relationship with Derwin.  

Vol. 2 at 208:19 – 209:8.  In short, the suppressed evidence regarding Major 

Stanford’s corruption was clear that the government illegally withheld Brady  

material.    

Despite knowing of these allegations, which cast serious doubt on the 

credibility of the government’s entire case, the government did not recuse or remove 

Major Stanford from the investigation.  Vol. 4 at 115:5-9 (Q: “Did you do anything 

to either notify the sheriff or take [Major Stanford] off the case so that he wouldn’t 

be participating in the ongoing investigation of his people with whom he’s allegedly 

associated? [Agent Borghini]: No.”).    

In fact, as reflected below, according to the government’s documentation, 

Major Stanford participated in at least 36 interviews after the FBI and lead AUSA 

learned of Stanford’s close personal and financial relationship with then-target 

Derwin White, 24 interviews after the CHS provided Agent Borghini with specific 

information regarding Major Stanford’s corruption, and 15 interviews after David 
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“Mickey” White and Michael White provided Agent Borghini with additional 

information regarding Major Stanford’s corruption.    

1. April 4, 2019 – Amanda DeLonjay  

2. April 4, 2019 – Bobby Baker  

3. April 12, 2019 – Amanda DeLonjay  

4. April 12, 2019 – David “Mickey” White  

5. April 12, 2019 – Vickie Gainer  

6. April 15, 2019 – Marvin Gauldin  

7. April 15, 2019 – Johnny Vickers  

8. April 17, 2019 – David Horton  

9. April 18, 2019 – David Horton  

10. April 22, 2019 – Aaron Blue  

11. April 29, 2019 – Samantha Lind  

12. April 29, 2019 – Dennis Morin  

13. May 20, 2019 – Kelly Tram   

14. May 20, 2019 – Vickey Gainer – Not Produced   

15. May 20, 2019 – Julie Higby   

16. May 20, 2019 – Lynn Haven Police Chief Ricky Ramie   

17. June 3, 2019 – Sean Chiodo   

18. June 30, 2019 – Brandon Buckles   

19. July 18, 2019 – Chris Salter   

20. August 23, 2019 – Chris Forehand FBI 302   

21. November 12, 2019 – Samantha Lind FBI 302 – Not Produced  

22. January 30, 2020 – Beverly Waldrip   

23. February 12, 2020 – Bobby Baker   

24. February 12, 2020 – Greg Kidwell   

25. March 11, 2020 – Don Murray FBI 302 – Not Produced   

26. March 27, 2020 – Mary Bossert FBI 302  

27. July 21, 2020 – Michael Swearington FBI 302   

28. July 22, 2020 – Jim Solnina FBI 302   

29. July 22, 2020 – Troy Syfrett FBI 302   
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30. August 21, 2020 – Judy Tinder FBI 302   

31. August 24, 2020 – Brandon Aldridge FBI 302   

32. August 25, 2020 – Patrick Perno FBI 302   

33. September 1, 2020 – Dan Russell FBI 302   

34. September 17, 2020 – Allan Spikes   

35. May 6, 2021 – Judy Tinder  

36. November 12, 2021 – Lee Casey FBI 302   

See Defendant’s Exhibit 85 (detailing all identifiable witness interviews)  

Further, despite Court Order, the government did not provide a single rough 

note from Major Stanford, even though the government had represented in writing 

to Defendant Finch on March 31, 2021 and Defendant Anderson in September 2020 

that the “United States has advised all agents and officers directly involved in the 

case to preserve all rough notes.”  DX 16 at 11.  Both Major Stanford and Agent  

Borghini testified that the government never instructed them to maintain their notes.  

Vol. 2 at 204:17-19 (Q: “Did anybody tell you we may need your notes, don’t destroy 

them?  [Stanford]: No.”); Vol. 4 at 147:21–148:3 (Q: “[Y]ou would have been told, 

at least pursuant to the representation made to us in one of the letters, that all agents 

had been instructed to retain all their notes.  Is that accurate?  [Agent Borghini]:  No, 

I don’t recall receiving that instruction.”).    

In fact, we now know that Major Stanford “destroyed” his notes after the 

interviews.  Vol. 2 at 204:9-13.  This information was suppressed in violation of the  

Court’s Order and in direct contradiction to the government’s representation that all 

officers and agents were instructed to preserve their rough notes.    
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 3.  The Government’s Repeatedly Suppressed Brady Material    

As demonstrated herein and presented during the three-day evidentiary 

hearing, the government’s multiple March 1 – April 13, 2022, late productions 

clearly contained significant Brady material.  Each late production constituted a 

violation of this Court’s Orders.  One final late production is worth mentioning.  

The multiple interview reports of Samantha Lind, which were withheld, are 

extraordinarily disturbing.  Ms. Lind was an ECS employee.  DX 64, Samantha Lind  

 

this prosecution was fabricated.  And the execution of a federal search warrant was 

leaked to criminal targets.  This 2019 report was not disclosed until March 1, 2022.  

Other important examples of misconduct include withheld agents’ notes, 

which often contradicted the 302s, as well as Agent Borghini’s testimony before one 

or more of the Grand Juries.  For instance, the FBI 302 of Finch’s interview on July  

13, 2020, states:   

 
DX 60, James Finch 302 (July 13, 2020).  But, Borghini’s notes, which were 

withheld until July 17, 2021, contradict the 302.  The suppressed Borghini notes 

indicate that Finch stated that he “sold [the motorhome] to Lee Anderson,” not that 

302 ( Apr. 22, 2019).  She informed the government in 2019    

  

.   Id.   In short, evidence being used in  
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“he sold the Andersons a motorhome . . . .”  In light of all the circumstances, the 

distinction is important.  

 

DX 61.    

Other witness reports include impeachment evidence against the 

government’s cooperating witnesses and evidence contradicting the charges.  This 

evidence is obviously favorable to the defense.  It was repeatedly and flagrantly 

suppressed in violation of the Court’s Order.  Dismissal with prejudice should result.    

 B.  Multiple Productions After the Conclusion of the Evidentiary  

Hearing  

 1.  April 6, 2022 – BCSO Notes  

  

As indicated above, the government made multiple late productions after the 

conclusion of the evidentiary hearing.  On April 8, 2022, the government produced  

53 documents via the USAFileExchange within a folder entitled “BCSO Notes.”  

Incredibly, 41 of the 53 documents were available and uploaded on April 5, 2022, 
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without notice to the defense.13  On April 11, 2022, Finch requested an explanation 

as to why the government did not provide the “BCSO Notes” prior to the 

commencement of the evidentiary hearing.  On April 12, 2022, the government 

responded claiming that its efforts were “diligent,” yet conceded that it did not seek 

rough notes from BCSO until April 1, 2022, despite a contrary Court Order and 

representations to the contrary.    

The government’s repeated disregard for this Court’s Orders has been 

intentional and flagrant and its excuses have been at best disingenuous.  The 

government attempted to blame its latest defiance on the fact that the material was  

  
not “in the FBI case file.”14  The Court’s February 22, 2022, Order does not limit the 

scope of witness reports and agents’ notes to only those within “the FBI case file.”  

 
13 The government’s practice heretofore had been to notify defense counsel via email 

when additional material had been uploaded to the USAFileExchange, as it had done 

previously on February 25 and March 4, 5, 12, and 18, 2022.  Other than obfuscation, 

there is no legitimate reason why the government would fail to notify counsel of this 

additional production.  
14 Of course, Agent Borghini testified that notes that were often never transcribed 

into 302 reports as required.  Instead, he ignored FBI policy and “put them . . . in a 

folder or something like that,” Vol. 4 at 1471-4.  After he retired, he “was able to 

locate a notebook that [he] had that may not have been marked.”  Id. at 147-15-16.  

But see FBI Field Evidence Management and Operations Policy Implementation 

Guide (Oct. 27, 2009) (unclassified), (An FBI agent’s “original interview notes . . . 

should be filed in the 1A section of the case file.”), available at 

https://www.aclu.org/sites/default/files/field_document/ACLURM005360.pdf  
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It required the production of “all witness reports, and the notes of agents conducting 

the interviews.”  ECF No. 256 (emphasis added).  Frankly, the Court could not have 

been clearer.  Instead of complying, the government repeatedly and flagrantly 

disregarded this Court’s Orders, suppressing significant Brady information.  As a 

result, dismissal is warranted.  

 2.  Chris Forehand: FBI 302s and Immunity Letter  

The government’s use of Forehand’s testimony is another dramatic example 

of suppressing Brady information and actively misleading the Grand Jury and the 

defense.  

Forehand is the principal witness against Finch in the transfer of Forehand’s 

used motorhome to Lee Anderson, defendant Margo Anderson’s husband.15   

  
Forehand’s statements to the government as recounted to multiple Grand Juries by  

Agent Borghini are also the critical evidence in the false statement Count 26 of the 

Second Superseding Indictment.    

 

  
15 Lee Anderson, a Vietnam veteran, has been friends with Finch for over 40 years.  

In fact, Lee Anderson has been employed by Finch for decades, working for Finch’s  
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Forehand’s involvement in the multiple indictments permeate every aspect of 

the case.16  He is referenced in multiple reports and FBI 302s.  He was involved in 

WorldClaim, ECS, the hurricane debris pick up, the design–build projects, the 17th 

Street ditch project, and the ½-Cent sales tax allegations.    

Just as we would later learn that the government had “its nose in [our 6th 

Amendment] tent,” Vol. 1 at 95:24-55; see also infra § V, the government’s 

characterization of the incriminating information provided by Forehand against 

Finch was dubious at best.  As a result, we subpoenaed Forehand to the evidentiary 

hearing.  

  
race team and on his boat.  Finch was Lee Anderson’s best man when Lee married 

Margo Anderson in 2001.   

  

 
16 In the initial Indictment, Forehand is “Individual A”—“a Lynn Haven public 

official” that “strongly recommend to the City Manager that Lynn Haven select 

World Claim” as the City’s public adjuster to assist Lynn Haven with the 

documentation and adjustment of its claims with insurance companies.  ECF No. 1 

¶ 58.  Forehand offered the City Manager a bribe in the form of “some of the money” 

that he was going to receive from securing a deal between the City and WorldClaim.  

Id. ¶ 59.  In the Superseding Indictment, the government adds that this same 

“Individual A” is “[o]ne of Lynn Haven’s engineers” that “recommended to the City 

Manager that Lynn Haven select WorldClaim.”  See ECF 64 ¶ 86.  In the Second 

Superseding Indictment, Forehand is the “City Engineer.”  ECF No. 214 ¶ 40.  

Forehand was identified as the owner of the used motorhome sold to Lee Anderson, 

though even this narrative factually is a moving target.  See infra §III(B)(3) at n.22.  
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 3.  Background on Chris Forehand    

On July 19, 2021, the government produced three FBI 302s purporting to be 

debriefings of Forehand.  According to the documents provided, Forehand’s first 

interview was held on August 23, 2019, at the Panhandle Engineering offices.17  DX 

44.  Forehand was interviewed again on September 3, 2020, but this time represented 

by counsel.  DX 46.  Forehand was interviewed yet a third time on March 21, 2021, 

with counsel present via Zoom.  DX 48.  After he was subpoenaed by the defense to 

appear at the evidentiary hearing on the Motion to Dismiss, Forehand was 

interviewed yet a fourth time on March 11, 2022, with counsel present.  DX 50.   

The government’s July 19, 2021, production also included several witness 

statements implicating Forehand as essential to the WorldClaim conspiracy, 

participating in kickbacks and cash payments to public officials, and bribing former  

City Manager Michael White to award a FEMA monitoring contract to Tetra Tech.18      

In each Indictment, Agent Borghini testified to the Grand Jury that Forehand  

 
17 The government has represented to this Court that former Agent Borghini worked 

primarily with BCSO Investigator Jeremey Mathis.  ECF No 238 at 58.  

Interestingly, the interview of Forehand on August 23, 2019, was not with 

Investigator Mathis, but with Major Jimmy Stanford instead.   

   
18 Tetra Tech is a California-based consulting and engineering firm that was retained 

by the City of Lynn Haven to provide monitoring services following Hurricane 

Michael.  To date, Tetra Tech has received over $5 million in fees from Lynn Haven, 

after former City Manager Michael White awarded Tetra Tech with the FEMA 

monitoring contract in 2019.  Forehand is now “Senior Management” for Tetra Tech.   

See  Defendant’s Supplemental Exhibits, attached hereto as Exhibit 88.  
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offered money to the City Manager to hire WorldClaim.  ECF No. 1 ¶ 59; ECF No.  

64 ¶ 87; ECF No. 214 ¶ 62.  Indeed, multiple witnesses stated that Forehand pushed  

WorldClaim onto the City for his personal financial gain and promised kickbacks to  

 

); DX 107, Lauren 

Brubaker 302 (July 30, 

2020)  

.  Former City Manager  

Michael White exploited the illicit arrangement for his and Forehand’s benefit.  DX  

  

Prior to returning the Second Superseding Indictment, the government 

acquired more incriminating statements and testimony regarding the WorldClaim 

arrangement between Forehand and Michael White.  

other public officials.   See  DX 21, Michael White 302 (Dec. 11, 2019)  

”);  id.  (“ 

”);  i d.  (“ 

”);   see also   

DX 109, Michael Fusco 302 (July 30, 2020) (confirming that  

24 , Michael White 302 (Dec. 12,  2019) .  (“ 

”);  id.  (White admitted to falsifying invoices  

submitted to WorldClaim  ) .     
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DX 57, Joseph Adam Albritton 302 (Sept. 30, 2021).  

 

Id.   

Incredibly, the government was fully aware of the allegations surrounding  
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Forehand before his first interview on August 23, 2019.  Yet, all FBI 302s of 

Forehand interviews that have been provided to the defense were devoid of any 

mention or reference to WorldClaim—the independent bribery conspiracy 

contained in each indictment against Margo Anderson who has denied all 

complicity in the Forehand WorldClaim conspiracy.  

And, while reviewing this contradictory material, the defense continued to 

ponder the Court’s initial question of reference:  What makes up this wagon wheel?  

Who is the hub?  Who are the spokes?  Who is the rim?  See ECF No. 186, Hr’g Tr. 

at 6:6-10 (“One circuit at least has described this issue as looking at it like a wagon 

wheel and you’ve got a hub and spokes, but you—it’s not enough just to have a hub 

and spokes. You’ve got to have a rim. You’ve got to be able to connect them up”); 

id. at 7:10-16 (“But for the life of me, I don’t see if we look at it as a wagon wheel 

with either Finch or Anderson being the hub or the rim, how [] WorldClaim would 

be part of what you allege is the conspiracy, that is, a single, unified conspiracy as 

opposed to an uncoordinated, smaller conspiracy. And then I’m going to have the 

same question for ECS . . . I’m not sure of any allegations that connect [to] Mr. 

Finch.”).   

All evidence pointed to Forehand as representing the spokes—not James 

Finch or Margo Anderson.  Yet, the Borghini 302 interviews of Forehand simply did 

not bear this out.  Nor did Agent Borghini’s testimony before multiple Grand Juries.  

And the government never produced an immunity agreement between the DOJ and 
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Forehand.  All the while, the defense continued to press the government for 

production of materials, which clearly undermined their core case—especially as it 

related to the dubious allegation regarding James Finch, Margo Anderson, and the 

used motorhome.22  

Based on these critical inconsistencies and the wholesale lack of honest 

disclosure by the government, the defense pressed forward with a subpoena for 

Forehand to testify at the evidentiary hearing on March 31, 2022.  Two days prior 

the actual hearing, however, the government notified the defense that Forehand’s 

attorney indicated that his client would not answer questions and instead would 

invoke his Fifth Amendment right to remain silent.  DX 81.  Forehand’s attorney  

  
22 Finch has consistently maintained his innocence.  Regarding the used motorhome, 

he has repeatedly stated that he obtained the motorhome from Forehand, and then 

sold it to his long-time friend Lee Anderson.  He has consistently stated that Margo 

Anderson had nothing to do with the transaction.  DX 60, James Finch 302 (July 13, 

2020); DX 61, Agent Notes (July 13, 2020).  On the other hand, the government’s 

false narrative presented to multiple Grand Juries and the public has changed 

repeatedly.  At one point, it was alleged that Finch “arranged to have [Forehand] 

sell” the motorhome to Margo Anderson.  ECF No. 1 ¶ 54; ECF No. 64 ¶ 81.  In the 

same charging documents, the allegations changed from selling the motorhome to 

Margo Anderson to “receiving a free Motorhome” from Finch.  ECF No. 1 ¶ 57; 

ECF No. 64 ¶ 84.  Indeed, Agent Borghini’s testimony before the Pensacola Grand  

Jury is replete with inaccurate testimony about the motorhome transaction.  Compare  

DX 7 at 68:23-25 (affirming the prosecutors’ unsworn testimony that “   

), with 

DX 41, Grand Jury Exhibit 41, which does not contain Margo Anderson’s signature 

or name on any of the title documentation; compare DX 7 100:4-7 (affirming the 

prosecutors’ unsworn testimony that the “  

”), with DX 11, 2018 Bill  

of Sale, which does not contain Margo Anderson’s signature or name.    
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indicated to the government that there may be some “inconsistencies” between  

Forehand’s testimony and Michael White’s testimony about WorldClaim.  Id.  

Forehand’s attorney further indicated that his client’s testimony “would not be 

helpful to the government.”  Id. (emphasis added).  The government also notified 

the defendants that at this late stage, it was in the process of granting Forehand 

immunity.  Id.    

At 8:24 a.m. on March 31, 2022, the government disclosed to the defense that 

Forehand was interviewed on March 30, 2022, and offered immunity.  According to 

the government, it had not yet received a signed agreement from Forehand’s counsel.  

The government’s email attached typed interview notes, indicating that it would 

forward the completed FBI 302 and immunity agreement “as they are available.”  

On April 12, 2022, after the defense continued to insist on honest and complete 

production, the government finally provided the FBI 302 for Forehand’s interview, 

which had been conducted on March 30, 2022.19  Attached hereto as Defendant’s 

Exhibit 86.  Clearly, inconsistent and contradictory information existed regarding 

Forehand’s role in this case.  And clearly, the government intentionally suppressed 

these contradictions and reckless exaggerations throughout case to multiple grand 

juries.    

 
19 Incredibly, the report indicates that it was entered and available on April 1, 2022, 

but the government waited 11 additional days before providing the report to the 

defense.  
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Although many additional examples exist, one more is worth detailing.    

 4.  April 13, 2022 – Denise “Dede” Rowan Hidden Notes  

Within the government’s July 17, 2021, late production, the defense received 

an FBI 302 report of interview of Lauren Brubaker, which was conducted on July  

30, 2020.  DX 107.  During Brubaker’s interview she informed the government that  

 

On April 13, 2022, for the first time, the government provided a single Word 

document containing notes from an interview Agent Borghini conducted with 

attorney Rowan.  Attached hereto as Defendant’s Exhibit 87.  The interview 

purportedly occurred on August 25, 2020, but was never formalized into an FBI 302, 

like so many of the other interviews in this case.  The notes of the interview reveal 

clear, unmistakable Brady material that was suppressed by the government and not 

turned over to the defense until after the evidentiary hearing.  The information 

unquestionably undermines Michael White’s and Forehand’s statements to Agent  

.   Id.   

.   Id.    

.   Id.     
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Borghini implicating Margo Anderson in the WorldClaim affair.  The notes further 

discredit Agent Borghini’s sworn testimony before Grand Juries #2 (Tallahassee) 

and #3 (Pensacola).    

 

”  This explosive reference directly contradicts the government’s  

theory and the testimony presented to multiple federal grand juries by the lead 

prosecutor through Agent Borghini’s testimony.  See Grand Jury Testimony, DX 7  

 

information was suppressed by the government and not turned over to the defense 

until after the evidentiary hearing was concluded.   

  
24 Former City Commissioner Dan Russell was interviewed by Agent Borghini on 
September 1, 2020.  Sheriff Tommy Ford and Major Jimmy Stanford were also 

present for the interview, wherein Russell indicated   

During her interview, Rowan identified  

.   Id.    

Rowan also discussed  

. 24   Incredibly, Agent Borghini’s  

notes clearly state “ 

at 77:21-24 ([Borghini]:  

”).    And,  to add insult to injury, this contradictory  
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.”  Despite this clear Brady material, the 
Russell 302 was not produced until July 17, 2021.  Dan Russell 302 (Sept. 1, 2020), 
attached hereto as Defendant’s Exhibit 89.  

In sum, this Court’s Orders were flagrantly disregarded, critical favorable 

information was suppressed, and false and misleading information was presented to 

multiple grand juries, including the Pensacola Grand Jury.  As a result of these grave 

violations of law, dismissal is warranted.  See United States v. Aisenberg, 247 F. 

Supp. 2d 1272 (M.D. Fla. 2003) (admonishing and ultimately sanctioning AUSA 

after dismissal of the indictment for recklessly pursuing prosecution based on 

fabricated statements and speculative grounds), rev’d on other grounds, 358 F.3d 

1327 (11th Cir. 2004).  

C. Dismissal with Prejudice is the Appropriate Remedy for These 

Flagrant, Deliberate, Repeat Violations of the Court’s Orders.  

Dismissal of the Second Superseding Indictment with prejudice for deliberate, 

flagrant, repeat violations of Court Orders and intentional suppression of Brady 

information is appropriate under the Court’s supervisory authority.  In United States 

v. Chapman, 524 F.3d 1073 (9th Cir. 2008), the circuit court stated that the 

government’s “reckless disregard” for its Brady obligations, as well as its 

misrepresentations on this issue, warranted dismissal of the Indictment.  Id. at 1085 

(“[T]he failure to produce documents and to record what had or had not been 

disclosed, along with the affirmative misrepresentations to the court of full 

compliance, support the district court’s finding of ‘flagrant’ prosecutorial 
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misconduct even if the documents themselves were not intentionally withheld from 

the defense.”).    

Other courts have similarly recognized that a prosecutor’s reckless disregard 

of Brady and other discovery obligations can constitute “flagrant” misconduct, 

particularly where, as here, the government refuses to acknowledge its errors. See, 

e.g., United States v. Kojayan, 8 F.3d 1315, 1322-23 (9th Cir. 1993) (government’s 

discovery violations, misleading statements, and failure to accept responsibility for 

its wrongdoing constituted “flagrant” misconduct);  United States v. Fitzgerald, 615 

F. Supp. 2d 1156, 1159-60 (S.D. Cal. 2009) (discovery violation justifies dismissal 

of the indictment where the government did not produce exculpatory evidence before 

trial and the government misrepresented the materials it had disclosed and admitted 

that it did not keep a thorough discovery log to keep track of what had been disclosed 

to the defense);  see also United States v. Bundy, 968 F.3d 1019, 1043 (9th Cir. 2020) 

(affirming the district court’s dismissal of an indictment with prejudice, explaining 

that such a result was appropriately within the range of reasonable and appropriate 

remedies).     

In Bundy, the government likewise disregarded its discovery obligations 

despite a clear court order.  Id. at 1023.  As additional documents came forth during 

trial, the district court held a series of hearings, eventually deciding that the trial 

could not go forward and that the indictments must be dismissed with prejudice.  Id.  
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The appellate court affirmed, concluding that the district court did not abuse its 

discretion in dismissing the indictment with prejudice.  Id.;  see also United States  

v. Castro-Gonzalez, Case No. 13cr0693 AJB, 2014 WL 3490506 (S.D. Cal. July 11, 

2014) (dismissing an indictment with prejudice for “total ignorance of the discovery 

obligations of the government through its agents”);  United States v. Lyons, 352 F. 

Supp. 2d 1231 (M.D. Fla. 2004) (finding that the government’s Brady and Giglio 

violations, unwarranted denials, and delays prejudiced the defendant to such a degree 

that dismissal of the indictment with prejudice was warranted).    

 The government will argue, of course, that the results in Bundy, CastroGonzalez, 

and Lyons do not apply here since the late Brady disclosures occurred during trial.  

The specific timing of the discovery of the repeated, flagrant, intentional violations, 

however, cannot singularly control the Court’s final decision as to what discretionary 

sanction is appropriate.  Otherwise, the defense would be punished for its diligence, 

and the prosecution rewarded for its intentional, repetitive misconduct.    

Here, the government indicated on March 1, 2022, that the material it was 

producing “represents the bulk of the government’s anticipated Jencks production.”  

ECF No. 257.  It further indicated that it had produced all Brady information in its 

possession on March 31, 2021.  DX 16.  Despite these representations, the defense 

kept digging and insisting on production.  And, but for the Court’s February 22, 
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2022, Order and the evidentiary hearing, the government would have suppressed 

critical Brady material at least until trial and likely longer.  See United States v.  

Burke, 571 F.3d 1048, 1054 (10th Cir. 2009) (holding that “[s]ome limitation on 

disclosure delay is necessary to protect the principles articulated in Brady”).  The 

government’s intent to suppress Brady material at least until trial is evident by its 

conduct and by its written response to Defendant’s Motion to Dismiss.  See ECF No. 

238 (“[T]he Eleventh Circuit has noted that a late disclosure Brady error will be 

reviewed by the Eleventh Circuit under the constitutional standard, not the local rules 

of the district.”).  Of course, the record supports the more probable conclusion that 

the government had no intention whatsoever to ever turn over the Brady information 

received due to the Court’s February 22, 2022, Order.  Either way, the government’s 

intentional, flagrant, cavalier attitude toward discovery and the  

Court’s Orders should not be tolerated in any form.  See Burke, 571 F.3d at 1054 

(recognizing that ‘[i]t would eviscerate the purpose of the Brady rule and encourage 

gamesmanship were we to allow the government to postpone disclosures to the last 

minute, during trial”).  For these reasons, the analysis and reasoning in Bundy,  

Castro-Gonzalez, and Lyons are helpful.20    

 
20 Of course, the sheer magnitude of the violations, along with the disturbing conduct 

in multiple Grand Juries and contact with represented parties, eclipses the 
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 1.  The Government’s Conduct was Flagrant.   

The government’s misconduct was repeated and flagrant.  Yet the government 

attempts to carve out the same exception as in Bundy, stating that it was not guilty 

of flagrant misbehavior since many of the documents were in the hands of other 

agencies.  As recognized by the district court and as affirmed by the appellate court, 

however, the prosecution is “deemed to have knowledge of and access to anything 

in the possession custody or control of any federal agency participating in the same 

investigation of the defendant.”  Id. (quoting United States v. Bryan, 868 F.2d 1032,  

1036 (9th Cir. 1989); see also Carey v. Duckworth, 738 F.2d 875, 878 (7th Cir. 1984) 

(“[A] prosecutor’s office cannot get around Brady by keeping itself in ignorance, or 

by compartmentalizing information about different aspects of a case.”).  And, to the 

extent that any government agencies or actors, through their own flagrant 

misconduct, failed to make known exculpatory information, the flagrant nature of 

such conduct will be imputed to the prosecution team.  Bundy, 968 F.3d at 1037.   

The government here has attempted to absolve itself of violating the Court’s 

Orders by blaming the agents and local investigators, and even defense counsel.  For 

instance, the government has suggested that it did not provide the Grand Jury 

 

misconduct described in Bundy, Castro-Gonzalez, and Lyons, or anything else 

reported with the possible exception of United States v. Aisenberg, 247 F. Supp. 2d 

1272 (M.D. Fla. 2003), and Clayton v. Willis, 489 So. 2d 813, 815 (Fla. 5th DCA 

1986).  
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excerpts containing the solicitation of false and misleading testimony of Agent 

Borghini until months later because “[d]efense counsel did not specifically ask for 

the transcript.”  ECF No. 238 at n.5 (emphasis in original).  The Court should reject 

this argument.  Indeed, the government conceded that it never even asked BCSO for 

the notes before April 1, 2022.  Blaming others for what is very clearly a significant 

violation of the government’s legal obligation is unpersuasive and contravenes the 

high ideals of the Department of Justice.    

The undisputed evidence demonstrates that the government’s misconduct was 

intentional and flagrant whether malicious or not.  See Bundy, 968 F.3d at 1038 

(concluding that flagrant misconduct does not have to be intentional or malicious); 

see also Kojayan, 8 F.3d at 1322-23 (finding that the government’s discovery 

violations, misleading statements, and failure to accept responsibility for its 

wrongdoing constituted “flagrant” misconduct).  

 2.  Dismissal with Prejudice is Justified.   

Again, we recognize that dismissal with prejudice is an extremely serious 

remedy.  As the Bundy court reasoned, a lesser remedy is always available in theory.  

But no lesser remedy would fully address the damage caused by the government’s 

repeated, flagrant misconduct.  Bundy, 968 F.3d at 1043  (“What the phrase ‘no lesser 

remedial action is available’ means is that any lesser sanction will put the defense at 

a greater disadvantage than it would have faced had the government produced the 
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Brady material in the first place—thereby perpetuating the harm from a violation of 

a federal constitutional right.”).  In Chapman, the court explained that  

“the mistrial remedy would advantage the government, probably allowing it to 

salvage what the district court viewed as a poorly conducted prosecution.”  524 F.3d 

at 1073.  Indeed, allowing the government to take this case back to the Grand Jury 

for a fourth time would be fundamentally unfair.  Such a result would only encourage 

the government to suppress evidence, return to the Grand Jury repeatedly to correct 

its errors and misconduct, and continue with prosecution indefinitely all the while 

learning the defense case while testing its own dubious theories.    

There is also the related need to impose a sanction that will deter future 

misconduct such that has occurred here.  As in Bundy, the government has failed “to 

acknowledge and confess any wrongdoing during the course of this case.”  Bundy, 

966 F.3d at 1044.  Rather than accepting responsibility, the government in Bundy, 

and the government here, have blamed the defense for not requesting more specific 

information.  Id. at 1044-45 (“Given the government’s efforts to minimize the 

defendants’ discovery requests and its misrepresentations to the district court in such 

a high-profile case, the district court understandably sought a remedy that would 

reinforce the seriousness of the violations here.”).   

In this case, the government has violated its constitutional duty of fairness 

with flagrant disregard of the Court’s Orders and to the detriment of the defendants’ 
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constitutional rights.  Accordingly, dismissal with prejudice is an appropriate remedy 

under this Court’s supervisory authority. Any “lesser sanction [would be] like 

endorsing [the government’s conduct].”  Chapman, 524 F.3d at 1088.  

IV.  Misconduct Before Multiple Grand Juries Justifies Dismissal with 

Prejudice.  

The government presented all three grand juries with false and misleading 

information.  It further committed vital mistakes of law causing substantial prejudice.  

In short, the presentations were fundamentally unfair, violating the Due Process 

Clause of the Constitution.  And, while we will concentrate primarily on the last 

presentation in Pensacola, it is important to consider the government’s repeated 

misconduct in context as the Court deems appropriate.21    

The government’s presentation in Pensacola occurred on the afternoon of 

November 16, 2021.  As in all prior grand juries, a single witness testified, guided 

by the senior prosecutor.  At the conclusion of the presentation, the government 

presented the Grand Jury with the Second Superseding Indictment, a 58-page, 

 
21 The lead prosecutor committed a host of improprieties before the Tallahassee 
Grand Juries, including but not limited to: (1) encouraging the grand jurors  to help 

achieve the government’s “ ”; (2) improperly referring to prior indictments, 
charges, and guilty pleas; (3)  failing to give cautionary or limiting instructions as 
required under the law; (4) failing to provide any legal instructions for conspiracy, 
honest services fraud, or false testimony; (5) testifying as an “unsworn witness”; and 
(6) perpetuating false and misleading narratives about the post-hurricane cleanup, 
17th Street Ditch, ½-Cent Sales Tax, the motorhome transaction, and design–build 
discussions.  In each instance, the presentations were false and misleading.    
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26count indictment covering six and a half years, alleging multiple complex 

transactions, involving dozens of people.  Count One, the lengthy, convoluted 

conspiracy count, mirrored the conspiracy count in the prior Superseding Indictment,  

  
which the Court had previously dismissed as improperly duplicitous.22  The Grand 

Jury further received approximately 60 exhibits amounting to 166 pages of 

documents.  The Grand Jurors deliberated approximately 120 seconds, voting to 

return the government’s charging document.  In context, the proceedings were 

fundamentally unfair.  The defendants were deprived of Due Process of law.    

Dismissal with prejudice is warranted.  

The Fifth Amendment of the United States Constitution provides that “[n]o 

person shall be held to answer for a capital, or otherwise infamous crime, unless on 

a presentment or indictment of a Grand Jury.” U.S. Const. amend. V.  The grand jury 

has been characterized as “a constitutional fixture in its own right” that operates 

independently of both the judiciary and the executive branch.  See United States v. 

Williams, 504 U.S. 36, 47 (1992).  Accordingly, to be valid, the Fifth Amendment 

requires that an indictment issue from an independent and unbiased grand jury.  This 

 
22  ECF No. 185 (“[T]he Government could identify no facts alleged in the 

Superseding Indictment tying World Claim or ESC schemes to the remaining 

allegations” against Finch).  
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requirement has long been recognized.  See Costello v. United States, 350 U.S. 359 

(1956).   

When a motion to dismiss an indictment is based on government misconduct 

occurring during a grand jury proceeding, the motion will be granted when the 

misconduct “ ‘substantially influenced the grand jury’s decision to indict’ or when  

  
there is ‘grave doubt that the decision to indict was free from the substantial influence 

of such violations.’ ”  United States v. Cavallo, 790 F.3d 1202, 1219 (11th Cir. 2015) 

(quoting Bank of Nova Scotia v. United States, 487 U.S. 250, 256 (1988)); see also 

United States v. Accetturo, 858 F.2d 679, 681 (11th Cir. 1988) (when governmental 

misconduct occurs in the context of a grand jury proceeding, the proper remedy is to 

dismiss the Indictment).  Grave doubt exists in this case.    

A constitutional violation occurs when the government’s conduct is “so 

outrageous that it is fundamentally unfair and ‘shocking to the universal sense of 

justice mandated by the Due Process Clause of the Fifth Amendment.’ ” United 

States v. Ofshe, 817 F.2d 1508, 1516 (11th Cir. 1987) (quoting United States v. 

Russell, 411 U.S. 423, 432 (1973)).  Such conduct is evaluated under the totality of 

the circumstances.  Id.    

In this case, the violations occurred repeatedly before multiple grand juries, 

prejudicially spilling over from earlier presentations into the final presentation in  

Pensacola.    
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 A.  Use of False Testimony  

“[T]o establish prosecutorial misconduct for the use of false testimony, a 

defendant must show that the prosecutor knowingly used false testimony or failed to 

correct what he subsequently learned was false testimony, and that the falsehood was 

material.” Cavallo, 790 F.3d at 1219.  There are dozens of instances where the 

government knowingly or recklessly solicited false testimony from Agent Borghini, 

the only witness who testified before all three grand juries, including the Pensacola 

Grand Jury.23    

 1.  17th Street   

False and misleading information was presented to the grand juries, including 

the Pensacola Grand Jury, regarding the 17th Street Ditch Project.  Finch adopts and 

incorporates by reference Defendant Anderson’s presentation on Monday, April 4, 

2022, regarding the factual inconsistencies between the government’s discovery and  

Agent Borghini’s testimony before the grand juries related to the 17th Street Ditch  

Project.  See Vol. 3 at 61-88.  

 
23 Of course, the government finally conceded on November 23, 2021, that Agent 

Borghini presented inaccurate information about the promissory note before Grand 

Jury #1 in Tallahassee.  Despite this being brought to the government’s attention 

before Finch was indicted, ECF 228 at Ex. B, the government claimed it was only 

mentioned “some days ago” and waited eight months after Finch was indicted and 

days after the Second Superseding Indictment was returned to produce this Brady 

material.  
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 2.  ½-Cent Sales Tax   

False and misleading information was presented to the grand juries, including 

the Pensacola Grand Jury, regarding the ½-Cent Sales Tax.  Finch adopts and 

incorporates by reference Defendant Anderson’s presentation on Monday, April 4, 

2022, regarding the factual inconsistencies between the government’s discovery and  

  
Agent Borghini’s testimony before the grand juries related to the ½ Cent Sales Tax 

projects.  See Vol. 3 at 88-104.  

 3.  City Rebuild and Design–Build Potential  

False and misleading information was presented to the grand juries, including 

the Pensacola Grand Jury, regarding the City rebuild and design–build Project.   

Finch adopts and incorporates by reference Defendant Anderson’s presentation on 

Monday, April 4, 2022, regarding the factual inconsistencies between the 

government’s discovery and Agent Borghini’s testimony before the grand juries 

related to the City rebuild.  See Vol. 3 at 109-22.   

 4.  Motorhome  

  

False and misleading information was presented to the grand juries, including 

the Pensacola Grand Jury, regarding the motorhome transaction.  Finch adopts and 

incorporates by reference Defendant Anderson’s presentation on Wednesday, April 

6, 2022, regarding the factual inconsistencies between the government’s discovery 



Case 5:20-cr-00028-MW-MJF   Document 272   Filed 04/27/22   Page 47 of 76 

47  

and Agent Borghini’s testimony before the grand juries related to the motorhome 

transaction.  See Vol. 4 at 40-46.   

 5.  Grand Jury Exhibit 59  

The government presented false and inaccurate information within an 

agentprepared document to improperly secure an indictment against Finch.  On 

November  

16, 2021, Agent Borghini testified about Grand Jury Exhibit 59, DX 12.  Through  

 

27:17-20.  Not only did Agent Borghini’s timeline include events unrelated to Finch, 

but it also included indisputably false information.    

Within the timeline, the government represented to the Tallahassee and 

Pensacola Grand Jurors that Commissioner Barnes moved, seconded, and voted in 

favor of multiple agenda items for the benefit of Finch and then received a check for 

$2,500 the following day.  

leading questions, 29  the agent described the exhibit as  

  

”  DX 7 at  
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29 Most respectfully, the Court should compare the leading questions in the multiple 

Grand Jury transcripts with the leading questions by the lead prosecutor during the 

agent’s testimony to the Court on April 6, 2022.  The defense intentionally did not 

object to demonstrate the question/answer format employed by the lead AUSA.  

Virtually every question was violative of form to the point where it is fair to ask:  

Who is actually testifying?  The same technique was employed in every Grand Jury 

presentation.  

Grand Jury Exhibit 59, DX 12 at 2.  This testimony was untrue.  These acts did not 

occur as described on March 14, 2017.24  The inaccurate timeline was manufactured 

so that the jurors would believe that a check was written to Barnes immediately after 

Barnes voted in favor of Finch.  

 
24 The events occurred on February 28, 2017.  See DX 14 at 4-5 (City Commission 
Meeting Minutes of February 28, 2017).  Incredibly, none of the Grand Juries were 
presented with any Commission Meeting agenda or minutes.  It’s hard to imagine a 

more incomplete, unfair presentation.     
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In truth, Barnes and Finch grew up together.  They had been lifelong friends.  

Barnes had been a commissioner for years prior to these projects.  There is no hint 

of impropriety in their long-time friendship when Finch had prior business with the 

City.    

In 2017, Barnes’ insurance business needed a small business loan.  Rather than 

going to a bank, Barnes asked his longtime friend for a business loan—as friends 

often do.  Finch agreed.  Over the course of several months, Finch wrote his lifelong 

friend several checks to Barnes’ business account, writing “loan” in the memo 

section.  It was open and notorious, and documented.  Had Finch wanted to “bribe” 

his childhood friend, he could have easily given him cash.  He did not.  And he never 

denied extending the loan.  All the credible evidence demonstrates, and as Barnes 

repeatedly stated in interviews and on tape prior to his unrelated bank charge  

  

plea, Barnes’ business was in financial difficulty.  According to Barnes, he  

”  It was a small business loan—nothing  

more.31     

 Grand Jury Exhibit 59 was also created to include official acts that had nothing to 

do with Finch.  See DX 12 at 3 (the February 9, 2016, amendment of resolution  

2016-02-640 and the September 12, 2016, resolution to sell property to “   

,” have nothing to do with Finch).  This false and misleading  
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32 

information was created by the government and improperly presented to multiple 

grand juries to improperly prejudice Finch, a strategy that clearly worked.32  

 B.  Improper Remarks before the Grand Jury  

“ ‘A prosecutor is . . . forbidden to make improper suggestions, insinuations 

and assertions calculated to mislead the jury’ and may not appeal to the jury’s passion 

or prejudice.” United States v. Rodriguez, 765 F.2d 1546, 1560 (11th Cir. 1985).  The 

November 16, 2021, Pensacola Grand Jury transcript is riddled with  

  
31 As the records of the commission meeting demonstrated, Barnes was not even 

sitting and did not vote when the 17th Street Ditch project was approved 

unanimously by the Commission.  See DX 147.   

 See infra § IV(C), DX 7 at 140:7-13    

; 

DX 5 at 85:16-22 (same).  Of course, there is no evidence that Finch received 

$56MM in fraudulent government contracts.  

  

leading questions and remarks by the prosecutor that appeal to the jury’s passion and 

prejudice.    

Within the first minutes of the prosecutor’s presentation to the Pensacola  

Grand Jury, the government informed the jurors that   

”  DX 8 at 2:23.  The prosecutor proceeded to inform the jurors that 

there  

  

was already an “ 

.”   Id.  at 6:18-19 (emphasis added). 33   The  
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prosecutor repeatedly asked Agent Borghini leading questions about prior 

indictments, charges, and guilty pleas.  Just like his testimony at the evidentiary 

hearing, the agent routinely answered “yes” and “correct.”    

•   

 

•   

  

  

33 It is unclear whether the prosecutor’s erroneous reference to a “   

” was intentional, but he also failed to correct his misstatement.  We  

suggest that the jurors were improperly influenced by the prosecutor’s representation 

that the ” had already been returned against Margo  

Anderson.   

•  

  

Q: “  

”  DX 7 at 6:23-25.  

Q:   

”  Id. 12:5-6.  

 Q: 

“ 

 

 ”   

•   Q:  “ 

”   Id.  7:22-25.  

•    Q:  

”   Id.  12:10-11.  
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Id. 28:20-24.  

There were many other instances of improper questions throughout the 

presentation.  We respectfully suggest that had these types of questions been asked 

during trial, objections would have been sustained, and the Court would have 

entertained multiple cautionary instructions and likely mistried the case.    

Of course, the government will argue that it instructed the jurors not to 

consider the fact that prior grand juries previously acted on this same set of 

allegations.  But that admonition is “meaningless” in the context of the entire 

proceeding.  See United States v. Leeper, Case No. 06-CR-58A, 2016 WL 1455485, 

 Q: “  

”  Id. 139: 15-17.  

•    Q:  “   

  

  

 A:  “ ”   Id.  131:14- 

19 .  

•   “  Q:    

  

  

   Id.  134:7-12.  

•    Q:    

  

  

”   Id.  136:6-10.  

•     
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at *3 (W.D.N.Y. May 22, 2006) (“Had the prosecutor really intended for the May 

16th grand jury to reach its own independent determination without influence as to 

what another grand jury had done, there would have been no need to even mention 

the existence of an earlier indictment.”).  The meaningless instruction also does not 

account for the prosecutor’s failures to instruct the jurors that it is improper to 

consider a determination of guilt as to one defendant as to another defendant’s guilt.   

Compare DX 8 at 19:24-25 (“   

”), with Eleventh Circuit Special Pattern Jury Instruction S1.2 (“And the  

fact that a witness has pleaded guilty to an offense isn’t evidence of the guilt of any 

other person.”); see also Aisenberg, 247 F. Supp. at 1324 (describing the 

prosecutor’s conduct before the grand jury as “misdirected” and “overzealous”), 

rev’d on other grounds, 358 F.3d 1327 (11th Cir. 2004);  Clayton v. Willis, 489 So. 

2d 813, 815 (Fla. 5th DCA 1986) (admonishing “the prosecutor’s use of the 

indictment process” as grossly irresponsible).  

The prosecutor’s repeated references to prior indictments, other charges, and 

guilty pleas clearly implied to the Pensacola Grand Jury that it was proper to consider 

such information as evidence of guilt.  These improper references without 

meaningful corrective or cautionary instructions placed “significant pressure . . . 

upon the grand jury to ‘rubber stamp’ the indictment out of deference to the [prior] 
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grand juries.”  See United States v. Sigma Int’l, Inc., 244 F.3d 841, 856 (11th Cir. 

2001), rehearing en banc granted and opinion vacated by 287 F.3d 1325 (11th Cir.  

2002) (citations omitted).25  Of course, inside of two minutes, the Pensacola Grand  

Jury did indeed “rubber stamp” the prosecutor’s request.26  See Vol. 2 at 139:3-4.  

Leeper, 2016 WL 1455485 at *3 (finding that the grand jury “rubber stamped” a 

superseding indictment after only deliberating for 10 minutes).   

In Leeper, the grand jury considered the one hour of summary testimony for  

“about 10 minutes before issuing the Second Superseding Indictment.” 2006 WL 

1455485 at *3.  The district judge considered the prosecutor’s rush through summary 

testimony and length of jurors’ deliberation when concluding that there was a “clear 

violation of the Fifth Amendment.”  Id. at *4.  The Leeper district judge noted that 

the prosecutor hurriedly ran though portions of the testimony that had been 

 
25  As noted in Leeper, the Eleventh Circuit vacated its decision in Sigma 

International upon granting a rehearing en banc.  Leeper, 2016 WL 1455485 at *2  

n.2.  The appeal was later dismissed as moot after the defendant pleaded guilty.  Id.  

Nevertheless, the analysis and reasoning in Sigma International may be helpful as it 

was to the court in Leeper.   

  
26 The government’s Grand Jury presentation in Pensacola was specifically designed 
to rush through a complex set of facts that spanned several years.  We know this 

because the prosecutor stated in writing that a fair presentation to a “   

” DX 6 7:17-19.  Yet, the  

entire presentation “took four hours.”  Vol. 1 at 49:21.  
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considered by the original grand jury, often deviating and providing summaries 

instead of actual testimony.  Id. at *3.  In doing so, the prosecutor in Leeper became  

  
an “unsworn witness” before the grand jury.  Id.  A similar conclusion is warranted 

here.  

 C.  Improper Questions Before the Grand Jury  

There are even greater troubling questions and remarks that were elicited by 

the lead prosecutor during the agent’s testimony.  For example, the prosecutor 

solicited testimony from Agent Borghini about Margo Anderson’s political platform  

  

comments in and of themselves are unfairly prejudicial.  Her platform was not to “

” but to bring fiscal responsibility to a City budget run amok.     

But perhaps the most troubling question occurred towards the end of Agent  

Borghini’s testimony.    

when running for Mayor.   See  DX 7 at 22:16-22 (“[Agent Borghini]:    

” Q:    

.”).   Of course, such  
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DX 7 at 140:7-13.    

The lead prosecutor insinuated that Defendant Finch had fraudulently obtained over 

$56 million in government contracts over 40 years with absolutely no legal or factual 

basis.  Such misconduct was highly prejudicial, inflammatory, and wholly 

unsupported by any of the record evidence or testimony.  And even worse, the lead 

prosecutor’s improper question was not a mistake; it was calculated, planned, and 

intentional.  In fact, he asked the same question before the Grand Jury in Tallahassee 

on March 16, 2021, to secure the Superseding Indictment.  

 

DX 5 at 85:16-22.    
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When viewed in its totality, the government’s comments, remarks, and 

improper questions are more flagrant than a “few unwitting and inadvertent gestures 

by the prosecutor.”  Pabian, 704 F.2d at 1540; see also Clayton, 489 So. 2d at 819 

(The prosecutor’s behavior “reveal[ed] the principal weakness of the grand jury 

system—the propensity of well-intentioned laymen in the hands of an irresponsible 

prosecutor to be led down any path.”).  Dismissal with prejudice is warranted.  

 D.  Misstatements of Law  

The misconduct before the Pensacola Grand Jury also extended to the 

government’s attempts to instruct on the law.  Unlike the prior grand juries where no 

legal instructions were given to the jurors, even as to complicated honest services 

fraud counts, the government in Pensacola rushed through what was at best an 

incomplete set of legal instructions.  The rushed presentation fell substantially short 

of accurately and fully informing the jurors of all required elements of the law and 

created confusion.  See DX 8.  Here, the prosecutor began by informing the  

jurors that he will be providing ” but will “   

”  Id. at 10:17-20 (emphasis added).  Such haste was totally  

unnecessary.  

Coupled with the other reckless errors that transpired, an undue influence was 

wrongly placed on the Pensacola Grand Jury to return the Second Superseding 

Indictment without full consideration.  Of course, we know that the grand jurors 
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deliberated a mere two minutes.  Vol. 2 at 139:3-4 (“I believe it was a similarly short 

period of time, your Honor.”).  

The prosecutor’s instructions on honest services also served to mislead and 

confuse the jurors.  In fact, the prosecutor described 

the  

as “ ” and .” Id. at 15:15-16.  

The prosecutor also “ provide a pattern jury instruction for conspiracy.  Id. at 19:13 

(“ ”).  This is remarkable, of course, since the  

presentation was being made before the Pensacola Grand Jury on the Second 

Superseding Indictment for precisely the reason that it had presented a legally flawed 

conspiracy count to multiple prior Tallahassee Grand Juries.  So, rather than taking 

the time to retrieve the pattern jury instruction for a single criminal conspiracy, the 

prosecutor assumed the jurors had conspiracy cases before and remembered the legal 

instructions and elements.  There is no evidence in the record that the Pensacola 

Grand Jury had any prior experience.  The prosecutor did not ask whether any jurors 

had a conspiracy case before, nor did the prosecutor ask whether any juror wanted 

the government to provide a refresher on the elements of criminal conspiracy.  Id. at  

  

The prosecutor then attempted to summarize the legal elements of a  

19:14-16 ( “ 

”).    

”  

t” to  
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knowledgeable about the necessary elements for a criminal conspiracy charge, he 

excluded necessary elements of knowledge and performance of an overt act in 

furtherance of the unlawful agreement.  See Eleventh Cir. Pattern Jury Instr., O13.1  

General Conspiracy Charge; see also United States v. Toler, 144 F.3d 1423, 1426 

(11th Cir. 1998) (Conspiracies involve knowing and intentional conduct; they 

require “a meeting of the minds to commit an unlawful act.”).  In total, the prosecutor 

provided a two-sentence instruction on the required elements of a single conspiracy 

count.  With all due respect, had this Court made these types of errors before a petite 

jury, most certainly a reversal would ensue.  No different result is warranted here. E. 

Dismissal with Prejudice is the Appropriate Remedy.  

A district court may dismiss an indictment obtained in violation of the 

Constitution or laws of the United States or, pursuant to its supervisory power, when 

there is “an abuse of the grand jury process such as perjury or government 

misconduct.”  United States v. Butler, No. 19-11812 (11th Cir. Sept. 28, 2020); see 

also Pabian, 704 F.2d at 1536;  DiBernardo, 775 F.2d at 1475.  Whether derived 

from the Constitution or from its supervisory authority, this Court has authority to 

conspiracy charge—but omitted several required  elements.   Id.   at 19:16-18 (“   

”).  Although the prosecutor assumed the jurors were  
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dismiss an indictment where it was issued in violation of the Fifth Amendment’s 

guarantee of an unbiased and independent grand jury.  Leeper, 2006 WL 1455485 at  

*4.  Generally, a defendant must show prejudice.  See Pabian, 704 F.2d at 1540;  

Bank of Nova Scotia, 487 U.S. at 255.  However, prejudice is not required to be 

shown if the error has so compromised the structural protections of the grand jury 

“as to render the proceedings fundamentally unfair,” in which case there is “a 

presumption of prejudice.”  Cavallo, 790 F.3d at 1219 n.10 (quoting Bank of Nova 

Scotia, 487 U.S. at 257).  Here, the totality of the circumstances demonstrates that 

there is a “presumption of prejudice.”  

The factual and legal improprieties along with the unfair prejudice 

demonstrated throughout the presentation improperly affected the Grand Jury’s 

decision to issue the Second Superseding Indictment.  The Pensacola Grand Jury was 

most certainly predisposed to indict after hearing:  

• False and misleading testimony regarding the 17th Street ditch project.   

• False and misleading testimony regarding the ½-Cent Sales Tax projects.   

• False and misleading testimony about the possibilities to rebuild under a 

design–build concept.   

• False and misleading testimony about Grand Jury Exhibit 59.  

• False and misleading testimony about the motorhome transaction.  

• That a prior Grand Jury—upon hearing the same evidence—had found 

sufficient probable cause to indict.  

• That others involved in the case had admitted guilt and were cooperating 

without an instruction that a guilty plea and convictions of other individuals 

is not evidence of guilt of the accused.   

• Improper and inflammatory remarks by the prosecutor that was unsupported 

by any evidence or testimony.   
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• Improper and prejudicial testimony regarding attorney’s fees.  

• Improper and prejudicial testimony regarding political platforms and political 

goals.  

• An improper inference that all of Finch’s business in Lynn Haven over 40 

years in the amount of $56M was fraudulent.   

• The prosecutors would “ ” provide instructions on the law.  

• That honest services law was “ .”    

• A two-sentence, erroneous instruction regarding the elements for criminal 

conspiracy.  

• A single witness, who admits to providing inaccurate information to a prior 

Grand Jury.  

• A single summary witnesses with no other substantive witness.  

• An agent-prepared timeline that is false and misleading.  

• A slanted, inaccurate way of providing exculpatory information.  

• Other violations, large and small.    

  

The totality of the circumstances of repeat, intentional, fundamentally unfair 

conduct before the Grand Jury warrants dismissal with prejudice.  

V.  Sixth Amendment Violation – Intrusion of Defense Camp  

Defendant Finch respectfully submits that the government’s conduct in this 

case is outrageous.  It was undertaken with flagrant disregard for his (and others’) 

constitutional rights.  The government deliberately concealed its unauthorized acts, 

suppressing evidence until ordered by the Court.  And when confronted with plain 

documentary evidence and other corroborated witness testimony, the former Agent 

concealed the truth about the government’s misconduct.  As a result, lesser relief as 

this Court might order—including the suppression of evidence, disqualification of 
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government counsel and the case agent, instructions to the jury, and/or dismissal 

without prejudice—will not suffice.  The most severe sanction is warranted.  

 A.  Basic Principles of the Sixth Amendment  

The Sixth Amendment right to counsel has been the cornerstone of our 

criminal justice system since before the adoption of the Constitution and the Bill of  

Rights.  Powell v. Alabama, 287 U.S. 45, 61-64 (1932). It is a right which “[t]ime 

has not eroded” because it is “fundamental.” United States v. Cronic, 466 U.S. 648, 

653 & n.8 (1984).  It is of paramount importance for the simple reason that it is the 

critical right “through which the other rights of the person on trial are secured.”  Id. 

at 653.  “Of all the rights that an accused person has, the right to be represented by 

counsel is by far the most pervasive for it affects his ability to assert any other rights 

he may have.”  Id. at 654 (citation omitted); accord Powell, 287 U.S. at 68-69;  

Gideon v. Wainwright, 372 U.S. 335 (1963).  

Our adversarial system, however, is subject not to the law of the jungle but 

rather is constrained by both the rule of law and rules of professional and ethical 

conduct.  If prosecutors operate under a win-at-all-costs or ends-justify-the-means 

mentality, they undermine rather than serve the cause of justice.  See Cheney v. U.S. 

Dist. Court for the Dist. of Columbia, 542 U.S. 367, 386 (2004) (noting that criminal 

procedure differs from civil litigation because prosecutor operates “under an ethical 

obligation, not only to win and zealously to advocate for his client but also to serve 
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the cause of justice.”); Berger v. United States, 295 U.S. 78, 88 (1935) (prosecution’s 

interest “in a criminal prosecution is not that it shall win a case, but that justice shall 

be done”).  

For this reason, the Sixth Amendment not only ensures that a defendant will 

have counsel but creates a zone of privacy or protection around the relationship, 

immunizing it from government interference and attack under all but extraordinary 

circumstances. “[A]t the very least, the prosecutor and police have an affirmative 

obligation not to act in a manner that circumvents and thereby dilutes the protection 

afforded by the right to counsel.”  Maine v. Moulton, 474 U.S. 159, 168-69 (1985).   

Since privacy is vital to effective representation and to the development of the 

attorney–client relationship itself, the government is forbidden from eavesdropping 

or planting agents to hear or disrupt counsels of the defense. See, e.g., United States  

v. Henry, 447 U.S. 264 (1980).   

The defendant has the right to prepare in secret, seeing and inviting 

those he deems loyal or those with whom he is willing to risk 

consultation. The prosecution’s secret intrusion offends both the Fifth 

and Sixth Amendment.   

  

In re Terkeltoub, 256 F. Supp. 683, 685 (S.D.N.Y. 1966) (citations omitted). Indeed, 

the principle is well established that surreptitious invasions by the government into 

meetings between attorneys and their clients or witnesses are forbidden, as is any 

attempt to stealthily uncover the defense’s trial strategy.  
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The conduct of the prosecution team in this case is a violation of the right to 

counsel that merits dismissal of this case.  In Black v. United States, 385 U.S. 26 

(1966), and O’Brien v. United States, 386 U.S. 345 (1967), the Supreme Court 

invalidated convictions when it was learned that conversations between the 

defendant and his attorney were overheard through use of electronic listening devices 

installed by government agents on the defendants’ telephones.  In Hoffa v.  

United States, 385 U.S. 293, 306 (1966), the Supreme Court characterized similar 

conduct as a governmental intrusion of “the grossest kind,” citing with approval  

Caldwell v. United States, 204 F.2d 879 (D.C. Cir. 1953), cert. denied, 342 U.S. 926  

(1952), and Coplon v. United States, 191 F.2d 749 (D.C. Cir. 1951), cert. denied, 

342 U.S. 926 (1952).  In Caldwell, the court found a Sixth Amendment violation 

where a federal agent, while posing as an assistant for the defense counsel, reported 

frequently to the prosecution on intimate matters of defense trial preparation and 

strategy. And, in Coplon the court found a Sixth Amendment violation where 

government agents listened in on telephone conversations between the defendant and 

her attorney.  In United States v. Terzado-Madruga, 879 F.2d 1099, 1110 (11th Cir. 

1990), the Eleventh Circuit found a Sixth Amendment violation when the 

government sent an undercover informant to tape record conversations with the 

defendant.  See also United States v. Rispo, 460 F.2d 965, 977-78 (3d Cir. 1972) 

(characterizing as “shocking” and reversing defendant’s conviction where 
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government informant posed as a sham co-defendant and participated in conferences 

with defendant’s attorney and with other defense counsel).  

To obtain relief for the constitutional violations resulting from the 

government’s invasion of the defense camp, a defendant must show prejudice arising 

from the invasion.  Weatherford v. Bursey, 429 U.S. 545, 552 (1977).  To do so, a 

defendant need only show that the unlawfully intercepted, but otherwise privileged, 

materials or communications “were used in any . . . way” to the “substantial 

detriment” of the defense.  Id. at 554.  Courts have identified the following factors 

to consider in determining whether the requisite amount of prejudice needed to 

establish a Sixth Amendment violation is present: (1) whether the government’s 

intrusion was intentional, (2) whether the prosecution obtained confidential 

information pertaining to trial preparations and defense strategy as a result of the 

intrusion, and (3) whether the information obtained produced was used in some other 

way to the defendant’s substantial detriment.  United States v. Noriega, 764 F. Supp. 

1480, 1489 (S.D. Fla. 1991).  In this case, the government’s conduct satisfied all the 

criteria and the government’s repeated and continued concealment of its activities 

make a narrowly tailored remedy impossible.  

Federal courts must also “protect[] the judicial process from the stigma of 

illegal or unfair government conduct.” United States v. Linton, 502 F. Supp. 861, 

865-66 (D. Nev. 1980).  Such misconduct can take several forms.  The most serious 
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illegal or unfair government conduct is “outrageous” misconduct that “shocks the 

conscience” and is so intolerable that it violates the defendant’s due process rights 

under the Fifth Amendment.  Chapman, 524 F.3d at 1084 (“[A] district court may 

dismiss an indictment on the ground of outrageous government conduct if the 

conduct amount to a due process violation.”);  United States v. Wang, Case No. 98Cr-

199 (DAB), 1999 WL 138930, at *37 (S.D.N.Y. Mar. 15, 1999) (dismissing 

indictment due to the government’s failure to provide defense counsel with “material 

information” until the “eve of trial”);  Lyons, 352 F. Supp. 2d at 1251-52 (dismissing 

indictment due to the government’s multiple violations); United States v. Marshank, 

777 F. Supp. 1507, 1524 (N.D. Cal. 1991) (dismissing indictment where the 

government interfered in the attorney–client relationship by using the defendant’s 

former attorney to obtain incriminating information).  

Even where government misconduct is not sufficiently “outrageous” to violate 

due process, the Court under its supervisory powers may impose various sanctions, 

including dismissal.  Chapman, 524 F.3d at 1084 (affirming dismissal pursuant to 

the court’s supervisory powers due to government’s violation of discovery 

obligations and flagrant misrepresentations to court).  Such a sanction is mandated 

here not only because of the invasion of the sanctity of the defense camp, but because 

in using a purportedly neutral fact witnesses to conduct its post-indictment 

investigation, the government itself introduced incurable taint into these 

proceedings.  Even assuming that an investigation of Finch post-indictment was 
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appropriate (it obviously was not), the government’s ill-advised and unauthorized 

decision to conduct this investigation under the supervision of the case agent with 

operative Wilson participating introduced a fatal infection into these proceedings.27  

  
Under the circumstances of this case, the appropriate remedy is dismissal with 

prejudice. “Repeated instances of deliberate and flagrant misconduct justify 

dismissal of the indictment.” United States v. Omni Intern. Corp., 634 F. Supp. 1414, 

1438 (D. Md. 1986) (“Court decisions emphasize the unifying premise in all of the 

supervisory power cases—that although the doctrine operates to vindicate a 

defendant’s rights in an individual case, it is designed and invoked primarily to 

preserve the integrity of the judicial system. The Court has particularly stressed the 

need to use the supervisory power to prevent the federal courts ‘from becoming 

accomplices to such misconduct.’ ”) (citations omitted; emphasis added)).  

 B.  The Government’s Intrusion of the Defense Camp  

The government violated the defendants’ and other represented parties’ 

constitutional rights by obtaining communications and information pertaining to trial 

preparation and trial strategy originating from joint defense group communications 

 
27 In addition to introducing Wilson into the defense camp, the government used a 

grand jury subpoena to gather evidence in an indicted case.  See Vol. 4 at 121-22; 

see also Justice Manual § 9-11.120 (cautioning prosecutors that the power of a grand 

jury is limited by its function).   
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between defendants and between defendants and their counsel.  In doing so, the 

government violated standard notions of fundamental fairness that exist for the 

purpose of keeping the defendants’ communications from the prosecution team.  

The conversations involved the defense attorney’s impressions about the 

evidence, weakness of the government case, and defense strategy.  They included 

direct and indirect communications with attorneys and the legal work product of the 

defendants.  Instead of instructing former Chief ASA Wilson to avoid all contact 

with represented parties, including the defendants, Agent Borghini used Wilson to 

have contact with represented parties and discuss case-related issues.  Vol. 3 at  

51:23-24 (“I was asked to find out the contents [of the box prominently labeled 

“Attorney–Client Privilege”] and then later the location”); id. at 27: 17-20 (Q: “Did 

you know at the time that Derwin White was represented by an attorney . . . ? 

[Wilson]: I did.”); id. at 51:5-10 (Wilson: “I know there were occasions that I was 

directed by Mr. Borghini to specifically find out certain information that I did not 

know.  Q: And did that include meeting with a represented party and questioning 

them?  [Wilson]: On the two occasions I’m thinking of, one of them was, yes.”).   

Even more egregious is the fact that the Agent Borghini testified under oath 

that he never instructed Wilson to do anything with respect to obtaining any 

information or evidence whatsoever.  See Vol. 4 at 71:3-6 (Q: “And after each of 

these times you’d met with [Wilson] you never told him, Listen, go out and get more 
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information and call me back, did you? [Agent Borghini]: No.”); 74:22-25 (Q: “[D]id 

you tell Mr. Wilson to go out and get more information, or did you give any 

instructions about working for you or giving you information?  [Agent Borghini]: I 

did not.”); 78:7 (Agent Borghini: “I’ve never directed Greg Wilson to do anything.”); 

80:14-16 (Q: “[A]fter May 10th of 2021, did you hear from Mr. Wilson again before 

August 26th, 2021?  [Agent Borghini]: No.”); 82:11-13 (Q: “[P]rior to this date of 

August 26, were you aware of any box marked “attorney-client communications or 

privilege” . . . being in GAC?  [Agent Borghini]: No.”); 152:1719 (Q: “And you 

never told Mr. Wilson to do anything with respect to obtaining any evidence 

whatsoever; is that correct? [Agent Borghini]: That is correct.”).   

With all due respect, Agent Borghini’s April 6, 2022, testimony was 

fabricated.  It was demonstrably false.  See Wilson Aff. (April 21, 2022), attached 

hereto as Defendant’s Exhibit 90.28  On August 5, 2021, Agent Borghini texted 

Wilson on the morning the FBI executed a search warrant on GAC’s offices and 

asked: “Do you know if that Grand Jury hard drive is still on site at GAC?”  Id.  

Wilson responded that it might be “in a box marked attorney client communications 

 
28 On April 13, 2022, Wilson contacted the undersigned because Wilson wanted to 

provide evidence of his communications with Agent Borghini.  On April 21, 2022, 

Wilson provided an affidavit verifying and authenticating the photographs of his 

cellphone communications with Agent Borghini.  
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all over it.”  Id.  Agent Borghini asked:  Who “took out [the box] and where did it 

go?” to which Wilson—the FBI’s informal informant—responded “Ok, I’m on it.”   

Id.    

The only credible inference from the text messages is that Wilson was working 

for Agent Borghini despite the former agent’s contrary testimony.  That is certainly 

what Wilson understood after having signed an immunity agreement with AUSA 

Kunz.   He was not merely an innocuous, random source of information freely  

  
providing unprovoked information to Agent Borghini. 29   Compare Vol. 4 at 

70:2471:2 (“[Agent Borghini]: Whenever Mr. Wilson would reach out to me, he’d 

wanted to know if I had time to speak.  And then if I did, then I would take his call, 

and we would—he would start telling me what he wanted me to know.”); with DX 

90  

 
29 The government’s post-hearing production revealed that Wilson was not the only 

citizen Agent Borghini was using to collect potentially privileged information on 

Finch.  On April 8, 2022, the government produced a BCSO report prepared by 

Lieutenant Jeremy Mathis of his May 6, 2021, interview with Commissioner Judy 

Tinder.  Major Stanford was also present for the interview.  See Investigative Report, 

attached hereto as Defendant’s Exhibit 91.  The report indicates that the agent asked 

Tinder to keep a “  ,” documenting her 

contact and discussions with  

Finch.  Id.  This was done “ .”  Id.  Again, this information was not made available 

to the defense until after the hearing.  Id.   
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(demonstrating that Agent Borghini contacted and solicited information from 

Wilson).  

Agent Borghini also further testified that his last communication with Wilson 

was on August 26, 2021.  Vol. 4 at 85:15 (Q: “And your last contact with [Wilson] 

was on August 26, 2021? [Agent Borghini]: That is correct”).  But Agent Borghini 

called Wilson on September 14, 2021, and spoke with him for over 20 minutes.  See 

DX 90.  If Agent Borghini would so easily mislead this Court regarding his last 

contact with Wilson, would he hesitate to provide misleading testimony to a grand 

jury out of the presence of the Court?  His testimony is simply not credible.  He has 

provided false information before the Grand Juries and again before this Court at the 

April 6, 2022, evidentiary hearing.   

  
The Sixth Amendment is violated (1) when the government intentionally 

plants an informer in the defense camp; (2) when confidential defense strategy 

information is disclosed to the prosecution by a government informer; or (3) when 

there is no intentional intrusion or disclosure of confidential defense strategy, but a 

disclosure by a government informer leads to prejudice to the defendant.  United 

States v. Costanzo, 740 F.2d 251, 254 (3d Cir. 1984).  The government’s intentional 

intrusion into defense strategy by receiving confidential and privileged information 

regarding defendants’ legal strategy discussions from an informer knowingly placed 
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in the defense camp is reprehensible and shocks notions of justice.30  Where the 

intrusion is intentional, no prejudice need be shown.  Id.  The defendants’ Sixth 

Amendment right to prepare their case without the intrusion of the government into 

their defense was irreparably damaged.  

Additionally, “[t]he ultimate interest to be protected is the privacy and 

confidentiality of the lawyer’s work in preparing the case.  It is the violation of that 

interest that is held offensive to the Constitution in the cases of eavesdropping and 

spying.  The protection would be a thin illusion if the Government could have for  

  
the asking what it has, in rare lapses, sought by less genteel means.”  In re Terkeltoub, 

256 F. Supp. at 685.  

As represented in the hearing as officers of the Court, Wilson participated in 

defense strategy discussion with both attorneys representing Finch.  See Vol. 1 at 

86:13-19 (confirming that Wilson was listening to conversations about Finch’s 

defense strategy).   

 
30  At no point did AUSA Kunz or Agent Borghini instruct Wilson about the 

limitations or boundaries related to information protected by the attorney client 

privilege.  Vol. 3 at 42:18 (Q: “So at any point during this relationship that you had 

with the government, were you given any boundaries about not relating attorney– 

client privileged information by either the prosecutor or the agent? [Wilson]: No, we 

didn’t have those discussions.”).  
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Even if Borghini somehow played the Wilson relationship razor thin, which 

the documents reveal he did not, the level of inherent prejudice in the disclosure of 

defense strategies to the government is so great so as to warrant dismissal.  Stated 

most eloquently by the D.C. Circuit:  

Moreover, the appellants need not prove that the prosecution actually 

used the information obtained. The prosecution makes a host of 

discretionary and judgmental decisions in preparing its case. It would 

be virtually impossible for an appellant or a court to sort out how any 

particular piece of information in the possession of the prosecution was 

consciously or subconsciously factored into each of those decisions. 

Mere possession by the prosecution of otherwise confidential 

knowledge about the defense’s strategy or position is sufficient in itself 

to establish detriment to the criminal defendant.  

  

Such information is “inherently detrimental, . . .  unfairly advantage[s] 

the prosecution, and threaten[s] to subvert the adversary system of 

criminal justice.” Further, once the investigatory arm of the 

government has obtained information, that information may 

reasonably be assumed to have been passed on to other governmental 

organs responsible for prosecution. Such a presumption merely 

reflects the normal high level of formal and informal cooperation 

which exists between the two arms of the executive.  

  

Briggs v. Goodwin, 698 F.2d 486, 494-95 (D.C. Cir. 1983) (emphasis supplied) 

(quoting Weatherford v. Bursey, 429 U.S. 545 (1977)), reh’g granted and opinion 

vacated on other grounds, 712 F.2d 1444 (D.C. Cir. 1983).  

It is unequivocally clear that defense strategies were disclosed to the 

government and its agent when Wilson as a government operative intentionally and 
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surreptitiously acquired knowledge relating to defense strategies through active 

participation in joint defense31 meetings between Derwin White and Defendant  

Finch.  GX 10 (noting that Wilson is working in Derwin White’s office and  

” as of May 8, 2021); Vol. 3 at 40:6-9 

(indicating that Wilson would listen to Derwin and Finch “talking to each other about 

things going on, what they heard, [and] what they knew”); Vol 3. at 40:23-24 

(confirming that Wilson would provide information to Agent Borghini).  Wilson 

further participated in calls with the undersigned and Finch.  See Vol. 1 at 86:13-19.    

  

Wilson and the government further learned critical information from speaking 

directly to Finch while represented and to the undersigned in their active 

representation of Finch.    

 

31 On June 9, 2020, the lead AUSA announced to the Grand Jury that his “   

”  DX 2 at 4.  The August 18, 2020, Indictment contained criminal allegations related 

to Derwin White and James Finch, signaling that they were a target of the 

government.  As he did with Margo Anderson, Finch also had a joint-defense 

agreement with Derwin White prior to White’s passing.  The “joint–defense 

privilege” extends the attorney–client privilege to communications between parties 

and their attorneys who have a common legal interest with respect to the 

communication.  United States v. Fortna, 796 F.2d 724, 730 (5th Cir.), cert. denied, 

479 U.S. 950 (1986); Continental Oil Co. v. United States, 330 F.2d 347 (9th Cir. 

1964).  
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Defendants Finch and Anderson were deprived of their Sixth Amendment 

right to counsel when Wilson obtained and shared privileged and confidential 

information, whether advertent or not.  The only just remedy is dismissal of the 

indictment with prejudice.  

VI.  Conclusion  

For the foregoing reasons, Defendant’s Motions to Dismiss should be granted 

and the Second Superseding Indictment should be dismissed with prejudice.   

  

Respectfully submitted,  

  

  /s/ Guy A. Lewis  
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