
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF FLORIDA 

 
Case No. 5:20-CR-28-MW/MJF 

 
UNITED STATES OF AMERICA 
 
v. 
 
JAMES D. FINCH, et al. 
 

Defendants. 
                                                           / 

 
DEFENDANT FINCH’S REPLY IN SUPPORT OF HIS 

MOTIONS TO DISMISS THE SECOND SUPERSEDING INDICTMENT 
 

The government’s 80-page narrative demonstrates beyond doubt that they 

have lost their way in this case.  They orchestrate the return of yet another fatally 

flawed Indictment containing near-identical allegations that the Court has in no 

uncertain terms previously dismissed.  Their attempts to suggest that the new 

conspiracy count is somehow distinguishable from the old conspiracy count, despite 

the Court’s previous ruling, is disingenuous at best.  They admit repeatedly violating 

this Court’s Discovery Orders,1 bending arguments and undisputed facts past the 

 
1 During the December 7, 2021, Status Conference, the Court ordered the 
government to file its response on or before December 22, 2021, which was 
memorialized in the Minute Entry.  See ECF No. 233.  However, the government 
failed to timely file its exhibits.  See ECF Nos. 239, 240.  The government made no 
effort or attempted to confer with defense counsel about the untimely filing, nor did 
it seek leave of court for an extension.  See also infra § II at 6-10 (discussing the 
government’s noncompliance with the Court’s Orders and Local Rules). 
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point of breaking.  They claim clear and unequivocal Brady evidence is somehow 

not Brady.  False and misleading information was presented to the Grand Jury yet 

again, and it appears that exculpatory evidence was omitted.  Respectfully, the Court 

should reject the government’s arguments and dismiss the Second Superseding 

Indictment with prejudice.  Berger v. United States, 295 U.S. 78, 88 (1935) (While 

a prosecutor “may strike hard blows, he is not at liberty to strike foul ones.”). 

I. The Second Superseding Indictment is Again Fatally Duplicitous.  
 

The government first claims that the Second Superseding Indictment was 

“carefully retooled . . . in accordance with the Court’s previous order.”  ECF No. 

238 (“Response”) at 13.  Respectfully, we disagree.  The government first argues 

that the new conspiracy count is not duplicitous since only one conspiracy is 

“charged.”  Id. at 2, 7, 11-13.  This argument is legally specious.  The original 

Superseding Indictment “charged” only one conspiracy also.  Yet, as the Court 

clearly determined, the Superseding Indictment included multiple, separate 

conspiracies within the conspiracy count.  ECF No. 185.  Leaving no room for 

ambiguity, the Court looked to the language of the allegations in the old charging 

document.  The language in the Superseding Indictment in large measure mirrors the 

language in the new conspiracy count, especially as it relates to the ECS and 

WorldClaim allegations.  Since there was no evidence linking Finch to the ECS and 

WorldClaim allegations, among other faults, the Court previously concluded that the 
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conspiracy count was fatally flawed by charging multiple, separate conspiracies.  See 

id. (“[T]his Court finds that ECS and WorldClaim are separate conspiracies.”).  No 

new evidence has been developed.  Therefore, a similar result is warranted.  The 

“retooled” conspiracy count in the Second Superseding Indictment should be 

dismissed. 

As it did in response to the Motion to Dismiss Count 1 of the Superseding 

Indictment, the government fails to address or explain how the “retooled” conspiracy 

count in the Second Superseding Indictment satisfies the interdependence 

requirements.  United States v. Toler, 144 F.3d 1423, 1426 (11th Cir. 1998) (To 

determine whether an indictment charges one conspiracy, this Court must ask 

whether there is “an ‘interdependence’ among the alleged co-conspirators.”)  Indeed, 

the government has simply repeated the same error(s).2  This significant pleading 

error, especially in the face of the Court’s prior order, cannot be simply shrugged 

off.  Dismissal with prejudice is appropriate. 

The government next suggests that the new and improved conspiracy count 

passes legal muster because the WorldClaim and ECS language is “relevant.”  See 

Response at 2, 13-14.  Specifically, the government claims: 

Factual allegations that Defendant Anderson committed fraud against 
 

2 The government complains that Defendant Finch largely copied and pasted his 
previous arguments from the prior Motion to Dismiss Count 1 of the Superseding 
Indictment.  Response at 12.  Indeed, this would not have been necessary if the 
government did not return an Indictment with identical legal flaws. 
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the City with respect to ECS and accepted a bribe/kickback with respect 
to WorldClaim are plainly relevant to whether she agreed to accept a 
thing of value from Defendant Finch with the intent to be influenced in 
the performance of an official act.  Allegations that Defendant Finch 
bribed Defendant Anderson regarding his projects are relevant to her 
intent regarding the ECS and WorldClaim schemes. 
 

Id. at 14.  In other words, the count might very well be duplicitous, but is otherwise 

“relevant” and therefore valid.  This dubious legal position is without merit.  

Importantly, the government relies on cases that deal simply with the admissibility 

of evidence that in no way overcome the legal effect of the Court’s prior analysis 

and order of dismissal on duplicity.  The cases do not stand for the proposition that 

an otherwise duplicitous conspiracy count survives constitutional challenge because 

they are deemed “relevant” or “admissible.”3   

Further, the government chose to include the multiple conspiracy allegations 

within the general allegations, and then chose to re-incorporate all the general 

allegations into each substantive count—just as they did before.  They must now 

face the consequences of their repeat decision to ignore the law and the Court’s 

Order.  Indeed, the Court has already warned that non-conspiracy counts may be 

subject to dismissal.  See ECF No. 185 (“[T]his Order raises other issues, some of 

 
3 United States v. Ellisor, 522 F.3d 1255 (11th Cir. 2008) involved a defendant’s 
challenge to the admissibility of evidence under Rule 404(b) – not a pre-trial 
challenge of duplicitous counts.  Likewise, the defendant in United States v. Wright, 
392 F.3d 1269 (11th Cir. 2004) also challenged the admission of evidence under 
Rule 404(b) and did not include a pre-trial challenge of the indictment.  
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which the parties recognized at the hearing. For example, this Court is dismissing 

Count 1. Count 1’s allegations are incorporated throughout the Superseding 

Indictment. This could make other counts subject to dismissal.  See United States v. 

Adkinson, 135 F.3d 1363, 1378 (11th Cir. 1998).”).4   

In the previous round of hearings, the Court allowed the government to return 

to the Grand Jury and try again.  Frankly, while we could have, and in retrospect 

maybe should have requested dismissal of the substantive counts subject to the all-

encompassing re-incorporation language, we did not.  Unlike before, the defense is 

now requesting dismissal of Counts 2-26 because “it is simply not possible to 

disentangle the allegations in Count 1.  And forcing the government to elect which 

conspiracy to pursue cannot cure the issues duplicity creates.  For the same reason, 

a curative jury instruction will also not suffice.”  ECF No. 85.  Beyond the 

“disentanglement” argument, there are profound Fifth Amendment problems as to 

what evidence and legal instruction the Grand Jury was actually given that caused 

them to return this “retooled” indictment.5   

Accordingly, the Second Superseding Indictment should be dismissed.  

 
4 Despite its claims, the government must have not fully reviewed the Court’s prior 
order.  Indeed, the government believes many of the charges from the Second 
Superseding Indictment were “upheld.”  Response at 64.  But the government 
ignores the final paragraph of the Order.   
 
5 See infra § III at 11-14; § V at 16.  
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II. The Government is Repeatedly Disregarding Court Orders. 
 

The government is repeatedly and flagrantly violating this Court’s Orders, 

including its Local Rules.  It has also disregarded its most fundamental duty of 

“fairness and equal justice.”  United States v. Wilson, 149 F.3d 1298, 1303 (11th Cir. 

1998). 

The government continues to violate the Court’s Orders regarding discovery, 

the Court’s Local Rules,6 and its fundamental obligations under Brady v. Maryland, 

373 U.S. 83 (1963) and its progeny.  See Response at 19 (“[T]he Eleventh Circuit 

has noted that a late disclosure Brady error will be reviewed by the Eleventh Circuit 

under the constitutional standard, not the local rules of the district.”).7  This is 

precisely the cavalier attitude toward discovery that the government may not adopt.  

The government is not at liberty to violate the rules of play, knowing that an 

appellate standard of view might very well save the day.  The rules are the rules.  

They are clear.  They are non-negotiable.  Constitutionally, statutorily, by Court 

 
6 The government claimed it would “promptly file a redacted version [of its 
Response] on the public docket pursuant to Local Rule 5.5 (D).  See Response at n.4.  
To date, the government has failed to follow through with its representation.  
 
7 The government cites to United States v. Simms, 385 F.3d 1347, 1356 (11th Cir. 
2004), but conveniently omits the citation to United States v. Scheer, 168 F.3d 445 
(11th Cir. 1999), which clarified that constitutional error results from the 
suppression of “favorable, exculpatory or impeachment evidence” regardless of 
request.  U.S. v. Scheer, 168 F.3d 445 (11th Cir. 1999) (quoting United States v. 
Noriega, 117 F.3d 1206, 1218 (11th Cir.1997); Kyles v. Whitley, 514 U.S. 419, 433, 
(1995)).  
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Order, and by Local Rule, the government is required to disclose favorable, 

exculpatory, impeachment evidence.  Permitting this repeated, flagrant behavior 

signals to the sovereign in this district and elsewhere that a prosecutor’s intentional 

vexatious actions are acceptable so long as there is a belief that they can defend the 

violation on appeal.   

A. The government’s suppression of the evidence relating to one of its 
investigators violates the discovery Order.  

Not only does the government concede that some of the allegations against 

the government’s co-investigator may be true, but it is also quick to characterize the 

allegations, which originated from the government’s own cooperating witnesses, as 

“not Brady.”  This is where the division between the government and the defense 

runs deepest.  The government’s obligation is to disclose to the defendant all 

exculpatory evidence – that is, evidence that favors the Defendant “or casts doubt 

on the United States’ case, as required by Brady v. Maryland, 373 U.S. 83 (1963) 

and its progeny.”  ECF No 86.  The government’s position that this type of evidence 

is not Brady is legally and factually unsupportable.  Such a legal position cannot be 

tolerated.  

The law enforcement officer is a co-investigator.  He has participated in the 

investigation and prosecution for years.  He apparently knows the cooperating 

witnesses well.  He is named as participating in at least 30 interviews, including 

many City officials.  A third of the disclosed interviews occurred after the 
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government’s own principal witnesses stated that the co-investigator was involved 

with deeply troubling corruption, including “setting up” another public official, as 

well as receiving a free motorcycle, pickup truck, and work on his home from a 

government witness.  See ECF No. 229 (filed under seal). 

The government feebly attempts to discredit its own witnesses when it comes 

to allegations against the co-investigator, describing the redacted allegations as “true 

or not.”  Response at 58.  Certainly, the government will want the jury to believe the 

same witnesses in its case against Anderson and Finch.  Surely, the government 

questioned this co-investigator about whether their witnesses were telling the truth.  

To date, nothing has been disclosed to the defense regarding any follow up.  Indeed, 

there is no indication anywhere in the record that the co-investigator has denied the 

information provided by the cooperating government witnesses.  There is no 

indication that the government did anything to confirm or deny the shocking 

information provided by their witnesses.  

Unlike the government, we did not sit on our hands following the discovery 

of these disturbing allegations.  And, just to demonstrate how critical this suppressed 

information turned out to be—despite the government mischaracterizations of the 

co-investigator’s role—we have now uncovered direct evidence that this same co-

investigator leaked information about this very case, including the timing of when a 

search warrant would be executed.  According to the evidence, this corruption 
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allowed for the destruction and fabrication of evidence that is being relied upon by 

the government’s case against Finch and Anderson.  The defense is prepared to 

present this evidence ex parte in camera to the Court if necessary. 

The government attempts to shield the suppression of clear Brady material 

by claiming this co-investigator was “never expected to be a government witness 

in this case.”  Response at 57.  The government ignores the fact that the defense 

could call the co-investigator as a witness especially since many of the FBI 302s 

are incomplete and inaccurate.  And the government fails to grasp how this 

evidence fundamentally supports our position from the outset:  Mr. Finch is 

innocent, having been the victim of sloppy investigation and false allegations spun 

by the government.  But for the Court’s order compelling production of the 

redacted allegations (over the government’s objection), the defense would have 

never learned of the information that has opened the door for additional serious 

questions about credibility and the reliability of the government’s allegations. 

B. The government attempts to cure its violation of the discovery 
Order by improperly shifting blame.  

As it has done repeatedly in the past, the government suggests that it did not 

provide the Grand Jury excerpt containing the solicitation of false testimony until 

months later because “[d]efense counsel did not specifically ask for the transcript.”  

Response at n.5 (emphasis in original).  This argument should be rejected as another 

example of the government disregarding the Court’s Orders.  See ECF 86 (“The 
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defendant is entitled to [any evidence that goes to negating the defendant’s guilt, the 

credibility of a witness, or that would reduce a potential sentence] without a 

request.”) (emphasis added).   

C. Even as of the filing of this Reply, the government continues to 
withhold promised discovery.   

During this current dispute over the Second Superseding Indictment, the 

defense has continued to make written specific requests for Brady information.  On 

November 23, 2021, the government stated in an email that it expected “to have 

additional discovery, including an electronic folder of preliminary exhibits for trial, 

prior to the status conference.”  The status conference was held on December 7, 

2021.  It has come and gone, and the government has not provided the discovery.  

The Response also hints at additional information that was “recently obtained” from 

the City, which the defense has been requesting for many months.  Unfortunately, 

nothing has been provided.  Response at 61-62.  

Respectfully, the Court should exercise its supervisory powers and dismiss 

the Second Superseding Indictment with prejudice for the repeated, flagrant 

disregard of its Constitutional Brady requirements, the Court’s express Orders and 

the Local Rules.  
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III. The Government Misrepresents its Misconduct before the Grand Juries. 

The language of the Second Superseding Indictment, the admissions by the 

government, and the slight-of-hand arguments reveal that false and misleading 

information and legal instructions were presented to all three Grand Juries.  We 

further respectfully suggest that it is fair to conclude that the government failed to 

present substantial, substantive exculpatory information as it promised in writing.   

A. The record supports a finding that the most recent Grand Jury was 
provided misleading information.  

The government is correct that we do not have the transcripts of the Grand 

Jury proceedings.  We have requested them repeatedly, however.  And, we have 

documented the government’s pattern and practice of twisting the facts in this case.8  

Unfortunately, the government’s Response is no exception to this pattern of making 

legally incorrect arguments and presenting false and misleading narratives.9 

 
8 The first Indictment contained factual errors and multiplicitous counts. ECF No. 
60.  The Superseding Indictment included a count outside of the statute of 
limitations, ECF No. 121, more factual errors, and a duplicitous conspiracy count.  
ECF No. 185.  We also know that the government continues to conflate the 
circumstances surrounding Defendant Anderson’s attorney’s fees.  See Response at 
49-51.  Despite the Court’s strong admonitions and advisement that any implication 
of misconduct by Anderson’s counsel would result in a mistrial, the government 
response implies “de facto joint representation.”  Id. at 51.  Because the fees 
allegations made their way into the Second Superseding Indictment, ¶121, it is 
reasonable to believe the government’s Grand Jury presentation included the same 
nefarious implications that would otherwise result in a mistrial.  
 
9 The government makes several misrepresentations in its Response.  For example, 
the government asserts that Defendant Finch had “two jets” when his company 
 

Case 5:20-cr-00028-MW-MJF   Document 242   Filed 01/07/22   Page 11 of 17



Case No. 5:20-CR-28-MW/MJF 

12 

The government responds that our complaints of Grand Jury misconduct 

before Grand Jury #1 and Grand Jury #2 are moot because any missteps were 

resolved before Grand Jury #3.  Any argument characterizing its conduct before the 

prior Grand Juries as “harmless” is misplaced.  To be clear, our position is that the 

history of errors and misconduct should give the Court grave doubt that the decision 

to indict before Grand Jury #3 is divorced from legal and factual error, including 

government improprieties. 

B. The government’s suppression of exculpatory information is 
evidence of misconduct.  

From the government’s own admissions, we know that the Grand Juries were 

precluded from viewing critical exculpatory evidence that substantially negates, if 

not completely obliterates the prosecutor’s allegations of corruption.  The 

government concedes that it failed to conduct a complete investigation and obtain 

all the evidence before seeking indictment.  The government admits not presenting 

 
received debris disposal permits.  Response at 30.  But, Finch’s company owned 
only one jet, which was undergoing repairs during this time.  Finch’s company 
acquired a second propeller-driven plane in May 2019, which may explain the 
inaccurate assertion.  Additionally, the government asserts that Defendant Finch was 
“out of pocket for a few days” during Hurricane Michael.  Id. at 9.  Yet, the 
government has known for a long time that Finch suffered a serious stroke days 
before Hurricane and was in a rehabilitation hospital in Jacksonville for nearly a 
month.  Independently the government’s false statements may seem inconsequential, 
but the frequency of which they occur in this case is troubling.  If the government is 
willing to misrepresent facts to this Court, it is reasonable to assume under the 
circumstances in this case it is also are willing to misrepresent facts to the Grand 
Jury.  
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critical exculpatory evidence to the latest Grand Jury.  In response, the government 

repeats an argument made in the past:  the defense provided no information.  

Response at 68.  Thus, it had little or no exculpatory information to present.  

Considering the extensive letters and presentations described and included with our 

Motion to Dismiss, along with extensive evidence of government misconduct, this 

argument truly rings hollow.   

With respect to the video recordings10 that were omitted from the discovery, 

the government suggests that the defense has not met their burden of demonstrating 

misconduct because we “have not said how anything in the recordings, versus the 

minutes, are further exculpatory.”  Response at 62.  Not only is this burden shifting 

unsupported by case law (as are many of the government’s positions in this case), 

but the recordings unequivocally negate multiple critical allegations in the 

Indictments regarding the 1/2 Cent Sales Tax and 17th Street construction projects.  

Indeed, the recordings demonstrate that the project was fully vetted, and the entire 

City Commission – at different times and with different Commissioners and 

different City Managers – approved every aspect of the project because it was most 

 
10 A simple search within YouTube for Lynn Haven Commission Meetings yields 
an archive of every publicly broadcast meeting dating back to September 2015.  The 
critical recordings that were omitted from the Grand Jury presentation can also be 
located here.  See 02/28/17 - Lynn Haven Commission Meeting - 6:00PM, YouTube 
(Feb. 28, 2017), https://www.youtube.com/watch?v=4Q4-ihptZQk&t=3776s; 
09/12/18 - Lynn Haven Commission Meeting - 5:01PM, YouTube (Sept. 12, 2018), 
https://www.youtube.com/watch?v=EX3ky_XbDhs&t=56s 
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favorable to the citizens of Lynn Haven.  But, because the recordings do not fit the 

government’s narrative, they were suppressed and withheld from the defense and the 

Grand Jury. 

C. Prior false testimony before Grand Jury #1. 

We now know that the former lead FBI agent presented false testimony under 

oath to Grand Jury #1 in Tallahassee on August 18, 2020.11  In response to the 

evidence that the government solicited false testimony before Grand Jury #1, the 

government claims that “one can reasonably infer that, in response to a compound 

question, the case agent may have been affirming that the case agent believed the 

City Commission had not approved the extension.”  When carefully read, the 

transcript shows that there was not a “compound question.”  Rather, the prosecutor 

injected false information as testimony for the agent to confirm.  The agent affirmed 

the prosecutor’s false statement.  This slanting of the basic facts, skewing facts in a 

light most unfavorable to the defense,12 should be cause for serious concern as to 

whether there has been additional incorrect and untrue information presented to the 

Grand Jury that the government has failed to disclose.  The record supports our 

 
11 Shortly after the government filed its 80-page response admitting the information 
provided under oath was not accurate, the FBI agent retired. 
 
12 This Court has previously condemned the government’s imprecise and reckless 
accusations in this case. See Hr’g Tr. 9, June 30, 2021 (suggesting that the Court 
cannot understand how the government is taking “the worst possible spin on the facts 
that could be made”). 
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conclusion.   

IV. “Open File” Discovery  
 

At multiple times in this case, the government claimed it did not have 

additional Brady material.  Now that it has been disproven, the government claims 

that it is “wary of so characterizing any evidence” as Brady because that would 

“depend on a determination that there is a reasonable probability that the outcome 

of the proceeding would be different.”  Response at n.6.  This position is pure 

gamesmanship.  Indeed, the government has been quick to determine that requested 

information is not Brady and, therefore, it is entitled to suppress it.  But, now that 

the government’s Brady violations have been brought to the Court’s attention, the 

government is suddenly “wary of characterizing” information as Brady material.   

In the current Motion to Dismiss with Prejudice, Finch requested alternative 

relief in the form of “open file” discovery and the production of the Grand Jury 

Transcripts to allow for further briefing on the government’s misconduct.  ECF 228 

at 29-32.  Nowhere within the government’s 80-page response does the government 

address or object to the requested alternative relief.  In fact, the government claims 

that “the grand jury transcripts will show” that it attempted to present information 

that the defense believed was exculpatory.  Response at 76.  Accordingly, in the 

event the Second Superseding Indictment is not dismissed with prejudice, Defendant 

Finch respectfully requests an order compelling the production of all Grand Jury 
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transcripts, all witness reports, and all notes of the interviewing agents.  

V. Conclusion 
 
Dismissal of the Second Superseding Indictment is warranted because 

anything short of dismissal would be making a “subsequent guess as to what was in 

the mind of the grand jury at the time they returned the indictment” on the charges 

presented and would “deprive the defendant of a basic protection which the guaranty 

of the intervention of a grand jury was designed to secure, for a defendant could then 

be convicted on the basis of facts not found by, and perhaps not even presented to, 

the grand jury which indicted him.”  United States v. Hillie, 227 F. Supp. 3d 57, 76-

78 (D.D.C. 2017) (quoting U.S. Const. Amend. V; Van Liew v. United States, 321 

F.2d 664 (5th Cir. 1963); Russell v. United States, 369 U.S. 749 (1962)). 

For the reasons stated above and within Defendant Finch’s Motions to 

Dismiss, the Second Superseding Indictment should be dismissed with prejudice.  

Alternatively, this Court should enter an Order granting Finch’s requests for copies 

of all Grand Jury transcripts, all witness reports, and the notes of the interviewing 

agents, allowing the defense to supplement his Motion to Dismiss as appropriate.   
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Respectfully submitted, 
 

 /s/ Guy A. Lewis 
Guy A. Lewis  
Florida Bar No. 623740 
Jeffrey M. Forman 
Florida Bar No. 105135 
The Law Offices of Guy A. Lewis PLLC 
12575 SW 67th Avenue 
Pinecrest, Florida 33156 
954-688-6340 
glewis@lewistein.com 
jforman@lewistein.com 
 
Counsel for Defendant,  
James D. Finch 
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