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arguments are not correct. The conspiracy count of the second 

superseding indictment, Count 1, clearly charges Defendants with a 

single honest services fraud conspiracy with regard to Defendant Finch’s 

business interests. The second superseding indictment does not charge 

anyone with conspiracy related to WorldClaim and ECS. Defendant 

Anderson is charged with substantive counts related to those schemes. 

Those charges against Defendant Anderson are properly joined with the 

remainder and there is no meaningful argument from either Defendant 

that facts relating to ECS or WorldClaim are irrelevant surplusage.  

Indeed, facts relating to WorldClaim and ECS are relevant to show 

Defendant Anderson accepted things of value from Defendant Finch 

intending to be influenced in the performance of official actions for 

Defendant Finch’s benefit. Facts about Defendant Anderson’s 

involvement with ECS, and the investigation of ECS, are relevant to 

show the motivation for an attempted coverup of a bribe to Defendant 

Anderson by Defendant Finch. And neither Defendant has sought 

severance or to strike surplusage allegations, which would be the proper 

remedies if some charges were improperly joined under Federal Rule of 

Criminal Procedure 8, which they are not, or if some allegations should  

be stricken as clearly irrelevant surplusage, which they are not.    
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Thereafter, Defendants filed another set of motions to dismiss the 

second superseding indictment. ECF 228 & 236. The nature of these 

motions is that Defendants want the Court to dismiss a valid indictment 

against them because (1) earlier indictments contain some allegations 

against them not present in the current indictment; (2) earlier 

indictments were found by the Court to have had some technical 

deficiencies; (3) they think some evidence the government produced to 

them is favorable to them; and (4) since they claim to be innocent, and 

the prosecutors did not convince the grand juries they were innocent, the 

case should be thrown out pretrial. None of these are grounds to dismiss 

the second superseding indictment. Assuming any of the information the 

government provided to  

Defendants is actually Brady/Giglio, Defendants have ample time to make 

meaningful use of it before trial, which does not yet have a firm date.  

While they have complained about earlier indictments, and the Court has 

granted them some (but certainly not all) relief they have sought, they 

have no other basis to challenge the validity of the second superseding 

indictment. These motions are, primarily, an impermissible backdoor 

attempt to obtain a pretrial determination of the sufficiency of evidence 

by complaining about the adequacy of evidence before the grand jury—“a 
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kind of preliminary trial to determine the competency and adequacy of 

the evidence before the grand jury”—with other grievances (which the 

Court has addressed or have been addressed by the government) piled on 

for dramatic effect to claim prosecutorial misconduct.   

Accordingly, this Court should deny the motions to dismiss and set 

the case for trial.1    

 I. The second superseding indictment is not duplicitous. 

A. Legal standard 

 When faced with a request to dismiss an indictment, a federal 

court’s “role must be informed by a recognition that dismissal of an 

indictment . . . is an extreme sanction which should be infrequently 

utilized.” United States v. DiBernardo, 775 F.2d 1470, 1475 (11th Cir. 

1985) (internal quotation marks omitted).   

 
1  This redacted version is filed on the public docket pursuant to Local Rule  

5.5(D) and also corrects several scrivener's errors identified in the redaction process.  

It has not been adjusted to respond to any of the defense reply arguments. The 

government regrets the delay in filing the redacted version.  

The Sixth Amendment guarantees every defendant the right to be 

informed of the government’s accusation by a legally sufficient indictment. 

See, e.g., United States v. Silverman, 745 F.2d 1386, 1392 (11th Cir. 1984). 

The standards used in judging the sufficiency of an indictment are well 
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established. “The validity of an indictment is determined from reading the 

indictment as a whole and . . . by practical, not technical, considerations,” 

United States v. Perkins, 748 F.2d 1519, 1524 (11th Cir. 1984) (quotation 

omitted), and an indictment must be given “a common sense construction.” 

United States v. McGarity, 669 F.3d 1218, 1235 (11th Cir. 2012).  “The test 

is not whether the indictment could have been framed in a more 

satisfactory manner but whether it conforms to minimal constitutional 

safeguards.”  Perkins, 748 F.2d at 1524 (quotation marks omitted).  Under 

this standard, “an indictment is sufficient if it, first, contains the elements 

of the offense charged and fairly informs the defendant of the charge 

against which he must defend, and second, enables him to plead an 

acquittal or a conviction in bar of future prosecutions for the same offense.”  

Hamling v. United States, 418 U.S.  87, 117 (1974). “The sufficiency of a 

criminal indictment is determined from its face.” United States v. Salman, 

378 F.3d 1266, 1268 (11th Cir. 2004).  Federal Rule of Criminal Procedure 

7(c)(1) only requires a statement of “essential facts” constituting the 

offense.  United States v. Cauble, 706 F.2d 1322, 1348 (5th Cir. 1983).  

A motion to dismiss an indictment should therefore be denied if the 

indictment contains “the elements of the offense intended to be charged, 

and sufficiently apprise[s] the defendant of what he must be prepared to 
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meet.” United States v. McGill, 634 F. App’x 234, 235 (11th Cir. 2015) 

(quotation marks omitted).  “[A]n indictment may be short and simple— 

its allegations are sufficient if they include all elements of the offense and 

briefly describe the facts of the commission of the offense.”  United States  

v. deVegter, 198 F.3d 1324, 1330 (11th Cir. 1999) (internal citations 

omitted).  To be sufficient, an indictment “need do little more than track 

the language of the statute charged.”  United States v. Adkinson, 135 F.3d 

1363, 1375 n.37 (11th Cir. 1998). “An indictment is to be construed 

liberally in favor of its sufficiency.” United States v. Davis, 306 F.3d 398, 

411 (6th Cir. 2002).  

It is well-settled that a motion to dismiss an indictment does not  

“provide for a pre-trial determination of the sufficiency of the evidence.”  

Salman, 378 F.3d at 1268; United States v. Critzer, 951 F.2d 306, 307 (11th 

Cir. 1992).  “Under Fed. R. Crim. P. 12(b) an indictment may be dismissed 

where there is an infirmity of law in the prosecution; a court may not 

dismiss an indictment, however, on a determination of facts that should 

have been developed at trial.” United States v. Torkington, 812 F.2d 1347, 

1354 (11th Cir. 1987).  The question is whether the factual allegations in 

the indictment, when viewed in the light most favorable to the 

government, are sufficient to charge the offense as a matter of law.  
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Id.   

B. The second superseding indictment 

The charges in the second superseding indictment are summarized 

here. Count 1 charges both Defendants with conspiracy to commit honest 

services wire fraud relating to Defendant Finch’s business interests before 

the City of Lynn Haven, describing specific projects, as specific 

opportunities arose under the “retainer theory” recently confirmed by the  

Eleventh Circuit. ECF 214 ¶¶123-126. Counts 2 through 14 charge 

Defendants with substantive honest services wire fraud counts regarding 

specific wires sent during the Count 1 conspiracy. ECF 214 ¶¶127-130. 

Count 15 charges Defendant Anderson with a violation of 18 U.S.C. §666 

about the acceptance of a Motorhome intending to be influenced or 

rewarded in connection with City business related to Defendant Finch.  

ECF 214 ¶¶131-132. Count 16 is the flip side of Count 15; it charges  

Defendant Finch with offering and agreeing to give the Motorhome. ECF 

214 ¶¶133-134. Count 17 charges Defendant Anderson with stealing from 

the City related to hurricane cleanup at her residence. ECF 214 

¶¶135136. Counts 18 and 19 charge Defendant Anderson only with 

traditional wire fraud schemes relating to hurricane recovery and her 
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involvement with Erosion Control Specialists (“ECS”). Counts 20 through 

24 charge   

Defendant Anderson with honest services fraud relating to the 

WorldClaim scheme. ECF 214 ¶¶140-142. Counts 25 and 26 separately 

charge Defendants with making false statements to the FBI in their 

separate interviews on November 18, 2019, and July 13, 2020, 

respectively. ECF 214 ¶¶143-147. Except for the modified Count 1 (which 

is drafted to comply with the Court’s previous order, ECF 185, and 

account for recent co-defendant guilty pleas), and two new §666 charges 

related to the scheme between these Defendants, the charges are largely 

the same as ones Defendants have not challenged, or challenges to which 

the Court has rejected. See ECF 185.  

The factual allegations about the charges are described at some 

length in the second superseding indictment. ECF 214. In sum, it details 

how Defendant Finch bribed a Lynn Haven City Commissioner ($45,000 

worth of checks, which the Commissioner has admitted he accepted in 

return for official acts)1 and then Mayor, Defendant Anderson (a free 

motorhome and expensive travel) before Hurricane Michael struck in 

 
1 See United States v. Barnes, 5:21cr31, ECF 12 ¶¶10, 13 (N.D. Fla. Oct 6, 

2021).   
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October 2018. After the hurricane, Defendant Anderson procured 

hurricane cleanup at her residence and that of relatives, which she was 

not entitled to, by a City contractor (ECS) who was defrauding the City. 

Defendant Anderson approved a City contract for insurance adjustment 

services by a company after being told by the City Manager she would get 

free adjustment services should the company (WorldClaim) get the City 

business (a classic quid pro quo bribe). While Defendant Finch was out of 

pocket for a few days, Defendant Anderson prevented the City from 

disposing of certain hurricane debris on City property and, upon 

Defendant Finch’s return, steered that hurricane recovery business to 

Defendant Finch to his ultimate benefit of approximately $3.4 million.  
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defendant may be prejudiced in a subsequent double jeopardy defense; 

and (3) A court may have difficulty determining the admissibility of 

evidence.’” Id. (quoting Schlei, 122 F.3d at 977). But neither Count 1 nor 

the remaining 25 counts suffer from such an infirmity.   

First, Count 1 plainly charges Defendant Finch and Defendant 

Anderson with conspiring to defraud the City and its citizens of the 

honest services of Defendant Anderson and another city commissioner 

through bribery with respect to Defendant Finch’s projects identified 

therein. It specifically alleges that Defendants Finch and Anderson “did 

knowingly and willfully combine, conspire, confederate, and agree 

together and with other persons to devise a scheme to defraud the City of 

Lynn Haven and its citizens of their right to the honest services of 

ANDERSON, the elected Mayor of Lynn Haven, and Barnes as  

commissioner, through bribery or kickbacks,” and that the manner and 

means of the conspiracy were that these Defendants  

used ANDERSON’s public official position as the Mayor of 

Lynn Haven and Barnes’ position as City Commissioner to 

offer, give, solicit, receive, agree to accept, and accept things 

of value from FINCH, which were offered and provided by 

FINCH to ANDERSON and Barnes, in exchange for 

performing official acts. FINCH offered things of value to 

ANDERSON and Barnes with the intent that they would be 

influenced in the performance of official acts. ANDERSON 

agreed to accept and did accept things of value from FINCH 
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with the intent that she would be influenced in the 

performance of official acts related to specific matters, to wit, 

FINCH’s business interests before, including the 17th Street 

project, projects under the ½ Cent Surtax contract, and City 

business for hurricane recovery, as specific opportunities 

arose. Thereafter, ANDERSON used her position as Mayor 

of Lynn Haven to take official action favorable to FINCH’s 

business interests as specific opportunities arose, which 

included voting on measures pending before the Lynn Haven 

City Commission, signing resolutions, contracts, agreements, 

and promissory notes, and pressuring and advising City 

officials to perform specific official acts favorable to FINCH’s 

business interests. ANDERSON agreed to and did perform 

these official acts in favor of FINCH in exchange for things of 

value from FINCH.   

ECF 214 ¶125 (emphasis added). Neither Count 1 nor any other count 

charges either Defendant with conspiracy related to WorldClaim or ECS. 

And only Defendant Anderson is charged substantively with respect to 

those matters in other segregated counts.   

Second, the second superseding indictment includes 25 counts 

charging offenses other than the conspiracy charged in Count 1. A count 

that does not charge any conspiracy cannot be said to charge multiple 

conspiracies.   

Defendant Finch appears to have largely copy and pasted his 

previous arguments from the prior motion to dismiss Count 1 of the 

superseding to support dismissal of the 26 counts of the second 

superseding indictment. Compare ECF 149 at 8-16 with ECF 225 at 718. 
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Defendant Anderson incorrectly asserts that the government disregarded 

the Court’s prior order. ECF 226 at 4. They each overlook that the 

government has carefully retooled the second superseding indictment in 

accordance with the Court’s previous order (and accounting for the guilty 

pleas of co-defendants). The second superseding indictment is not 

duplicitous.   

Defendant Finch says in a footnote, however, that 25 nonconspiracy 

counts should be dismissed because factual allegations (which he says 

contain multiple conspiracies) are incorporated by reference into the 

other counts. ECF 225 at 14 n.10. Defendant Anderson makes a similar 

argument. ECF 226 at 2. But neither Defendant cites any case, or any 

other authority, supporting the contention that such incorporation of 

relevant facts makes duplicitous this conspiracy charge, or any 

nonconspiracy charges.  

Defendants are incorrect that the facts of each scheme are 

irrelevant to each other. See e.g., ECF 226 at 6 (incorrectly asserting that 

“[t]he allegations pertaining to the alleged Finch schemes are only 

relevant to the offenses arising from those alleged schemes” and [t]he 

same goes for the allegations pertaining to the alleged Erosion Control 

Services schemes and World Claim scheme.”). Factual allegations that  
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Defendant Anderson committed fraud against the City with respect to 

ECS and accepted a bribe/kickback with respect to WorldClaim are 

plainly relevant to whether she agreed to accept a thing of value from 

Defendant Finch with the intent to be influenced in the performance of an 

official act. Allegations that Defendant Finch bribed Defendant Anderson 

regarding his projects are relevant to her intent regarding the ECS and  

WorldClaim schemes. Allegations that Defendant Finch paid a bribe to 

Commissioner Barnes are relevant to whether Defendant Finch offered 

things of value to Defendant Anderson intending to influence or reward 

her for favorable action. See, e.g., United States v. Ellisor, 522 F.3d 1255, 

1267-68 (11th Cir. 2008) (holding that similar frauds were admissible to 

prove intent to engage in charged conduct). Both the ECS and 

WorldClaim schemes are relevant to show why the partial payment for 

the Motorhome was eventually made in December 2019, after other 

persons were charged with respect to ECS and Defendant Anderson was 

interviewed by the FBI in November 2019, and are therefore necessary 

to complete the story of the crimes. See, e.g., United States v. Wright, 392  

F.3d 1269, 1276 (11th Cir. 2004) (explaining that “evidence of . . . events 

contributed to the understanding of the situation as a whole”).   
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Even if such facts were irrelevant to each other, the remedy would 

be to strike surplusage. A motion to strike surplusage should not be 

granted, however, “unless it is clear that the allegations are not relevant 

to the charge and are inflammatory and prejudicial . . . . [T]his is a most 

exacting standard.” See United States v. Huppert, 917 F.2d 507, 511 (11th  

Cir. 1990) (internal quotation marks omitted) (citing 1 Charles A. Wright, 

Fed. Practice and Proc. §127 at 424–29 (1982)).  Defendants have not 

brought a motion to strike surplusage because such a motion would 

undoubtedly fail.   

Accordingly, the Court should deny the defense motions to dismiss 

the second superseding indictment for duplicity.  

II. The second superseding indictment should not be 

dismissed for any other reason. 

At the outset of this section, it is worth pointing out that 

Defendants’ arguments to dismiss this second superseding indictment 

with prejudice are almost entirely based on events prior to its return. 

Defendants merely speculate about the November 16, 2021 grand jury 

presentation. For example, Defendant Finch asserts that “undeniable 

unfair prejudice that has occurred before” the grand jury returning the 

second superseding indictment. ECF 228 at 25. He complains that this 
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grand jury was not presented with his “exculpatory testimony” though he 

chose not to appear. ECF 228 at 15. Without having the transcripts of the 

proceeding, he claims without basis that the grand jury was “presented 

with materially false and inaccurate information regarding [his] criminal 

involvement in the [WorldClaim and ECS] schemes[.]” ECF 228 at 15. 

But he was not charged with such offenses. So such information could not 

have been presented about him. For the reasons that follow, the challenge 

to the validity of the operative charging document are without merit.   

A. Legal Standards 

Regarding the grand jury, courts apply an exacting harmless-error 

analysis to claims of error or defect in the grand jury process. Bank of 

Nova Scotia v. United States, 487 U.S. 250, 254–255 (1988) (citing Fed. 

R. Crim. P. 52(a)).  Where “a court is asked to dismiss an indictment prior 

to the conclusion of trial[,] . . . dismissal of the indictment is appropriate 

only if it is established that the violation substantially influenced the 

grand jury’s decision to indict, or if there is grave doubt that the decision 

to indict was free from the substantial influence of such violations.” Id. at 

256 (internal quotation marks omitted). Alternative explanations or 

interpretations of evidence, or “a mere disagreement with the 

Government regarding what the evidence shows or whether the evidence 
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supports the charges in the indictment,” is “not a proper basis for setting 

the indictment aside.” United States v. Gilbert, No. 2:17-cr-00419-

AKKTMP, 2018 WL 2095832, at *2 (N.D. Ala. May 4, 2018). A court must 

not dismiss an indictment on the basis that the grand jury heard 

exclusively hearsay, or that all the questioning was leading. United 

States v. Brown, 872 F.2d 385, 388 (11th Cir. 1989). Inadequate or 

incompetent evidence before a grand jury cannot be a basis for 

challenging an indictment because the “[t]he result of such a rule would 

be that before trial on the merits a defendant could always insist on a 

kind of preliminary trial to determine the competency and adequacy of 

the evidence before the grand jury.” Costello v. United States, 350 U.S. 

359, 363 (1956); see also United States v. Williams, 504 U.S. 36, 54 (1992) 

(affirming that “[a] complaint about the quality or adequacy of the 

evidence can always be recast as a complaint that the prosecutor’s 

presentation was ‘incomplete’ or  

‘misleading.’”). The government respectfully suggests that what the 

Supreme Court rejected in Costello and Williams is precisely what 

Defendants are trying to accomplish here.   

Regarding discovery, a prosecutor has a constitutional obligation to 

provide a defendant with all evidence in the government’s possession 
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materially favorable to the defense. Brady v. Maryland, 373 U.S. 83 

(1963). The Supreme Court has held that there is no Brady violation 

where the evidence would have been inadmissible during trial. Wood v. 

Bartholomew, 516 U.S. 1, 6 (1995). There is no suppression by the 

government of exculpatory evidence, thus no Brady violation, if either the 

defendant or the defense attorney knows before trial of the allegedly 

exculpatory evidence. See, e.g., Felker v. Thomas, 52 F.3d 907 (11th Cir. 

1995). The delayed disclosure of Brady material may be grounds for 

reversal (post-conviction), but only if the defendant can show prejudice; 

for example, if the material came  so late that it could not be effectively 

used. United States v. Bueno-Sierra, 99 F.3d 375 (11th Cir. 1996); United 

States v. Bailey, 123 F.3d 1381 (11th Cir. 1997); United States v. Beale, 

921 F.2d 1412 (11th Cir. 1991). Impeachment evidence· should be 

disclosed in time to permit defense counsel to use it effectively in 

crossexamining the witness. United States v. Jordan, 316 F.3d 1215, 1253 

(11th Cir. 2003). The late disclosure in Bueno-Sierra was cured by 

recessing for the day and allowing the defense to prepare for the cross 

examination of the witness, whose inconsistent statements were 

furnished to the defense during his testimony. See also United States v. 

Knight, 867 F.2d 1285 (11th Cir. 1989) (information disclosed to defense 
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during trial was not so late that the information could not be effectively 

used); United States v. Burroughs, 830 F.2d 1574 (11th Cir. 1987) 

(disclosure of favorable treatment afforded witness’s wife was made 

during government's re-direct examination of the witness; because jury 

learned about this Giglio material there was no cause for setting aside 

the verdict). While the government recognizes, respects, and abides by 

the local rule requiring disclosure of favorable information without 

regard to materiality, the Eleventh Circuit has noted that a late 

disclosure Brady error will be reviewed by the Eleventh Circuit under the 

constitutional standard, not the local rules of the district. 

“[C]onstitutional error results from the withholding of Brady evidence 

only if ‘there is a reasonable probability that, had the evidence been 

disclosed to the defense, the result of the proceeding would have been 

different.’” United States v. Simms, 385 F.3d 1347, 1357 (11th Cir. 2004).  

B. Challenges to the second superseding indictment 

Because of her legal positions, Defendant Anderson further 

contends that the government improperly instructed the grand jury to 

return a duplicitous indictment. ECF 236 at 17. Because the second 

superseding indictment is not duplicitous, for reasons set out above, the 

Court should reject that allegation of grand jury misconduct.   
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Defendant Anderson further contends that the government “refused 

to recognize the Supreme Court’s narrowing of the quid pro quo 

requirement for the honest services fraud” in opposition to earlier 

motions, and therefore that is a basis to infer misconduct before the grand 

jury. ECF 236 at 16. That is not correct. The government’s consolidated 

response accurately described McDonnell v. United States, 136 S. Ct. 

2355 (2016). See ECF 159 at 29.   

The point of contention is this. Suppose an attorney arrives in town, 

meets a judge, and the judge and attorney both understand (explicitly or 

implicitly) that the attorney will have cases before the judge. Suppose 

further the evidence shows, directly or indirectly,2 that the lawyer offered 

the judge a bag of cash, and both understand (explicitly or implicitly) from 

their interactions that the offer is so the judge will throw the unidentified 

cases so the attorney’s clients prevail. A person with a bit of common 

sense would say that is a bribe.   

Most attorneys and judges would probably say that is  bribe under 

18 U.S.C. §201 (federal officer bribery) and 18 U.S.C. §1346 (honest 

 
2 Defendants have also argued that an indictment plead more (direct evidence 

of a bribe) than the government is required to prove. ECF 138 at 9; ECF 131 at 16-1. 

That is not correct. See, e.g., United States v. Burnette, 4:18cr76, ECF 524 at 69 (N.D. 

Fla. 2021) (explaining that “[i]n a bribe case most of the time the person who pays the  
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services fraud) in that it is an offer and acceptance of a thing of value 

with the intent “to influence any . . . decision or action on any question, 

matter, cause, suit, proceeding or controversy, which may at any time be 

pending, or which may by law be brought before any public official, in 

such official’s official capacity, or in such official’s place of trust or profit.” 

18 U.S.C. §201(a)(3) & (b)(1)(A). They would say that it involved a formal 

exercise of governmental power that is similar in nature to a lawsuit 

before a court, a determination before an agency, or a hearing before a 

committee. See McDonnell, 136 S. Ct. at 2368; Eleventh Circuit Pattern 

Instruction O50.2.  They would say that a judge agreeing to throw 

yetunidentified cases for an attorney in exchange for cash were matters  

 

bribe and the person who takes the bribe deny it. And the government, of course, can 

prove it through other evidence, including circumstantial evidence.”). The 

government intends to prove its case here with direct and circumstantial evidence.   

sufficiently “specific and focused” which “may by law be brought” before 

the judge. This is sufficiently precise because an agreement to throw 

cases plurally necessarily (or at least inferentially) includes singular 

cases which are not yet pending but “may by law be brought.”   

Defendants seem to dissent from such a view. They have contended 

and apparently maintain that McDonnell and United States v. Silver, 948 
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F.3d 538 (2d Cir. 2020), “rejected” a “generic ‘as the opportunities arise’ 

theor[y][.]” ECF 138 at 11. That is wrong. The Eleventh Circuit has cited 

Silver solely for the opposite proposition that “McDonnell did not 

invalidate the ‘as the opportunities arise’ theory of bribery.” See United 

States v. Roberson, 998 F.3d 1237, 1251 (11th Cir. 2021) (emphasis 

added). Accepting such a defense theory would amount to “open season 

for commissioners with their hands out and for developers willing to pay 

them.” United States v. Burnette, 4:18cr76-RH/EMT, ECF 539 at 19 (N.D. 

Fla. Dec. 18, 2021); see also id. at 18 (explaining a defendant cannot 

plausibly assert the retainer or “as opportunities arise” theory is invalid 

under the law of the circuit).   

The support for the defense argument is that Silver reads a 

temporality requirement into McDonnell which is not there. McDonnell, 

unlike Silver, does not explicitly require that “the Government must 

prove that, at the time the bribe was accepted, [the public official] 

promised to take official action on a specific and focused question or 

matter as the opportunities to take such action arose.”  948 F.3d at 568. 

McDonnell affirmed instead that, at trial, the government will have to 

“identify a ‘question, matter, cause, suit, proceeding or controversy” that 

the public official either acted on or agreed to act upon.  136 S. Ct. at  
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2368.  And the underlying “question” or “matter” must be “focused” (or 

“specific”) and “concrete.”  Id. at 2369, 2372.  But McDonnell says nothing 

about whether the public official must, at the time he agrees to exercise 

governmental power over a given “matter,” know exactly what that  

“matter” will be. See United States v. Maddox, 4:18cr76, ECF 38 at 4-5  

(N.D. Fla. March 26, 2019) (Walker, C.J.) (explaining that “[t]he Supreme 

Court in McDonnell clarified that the necessary component to be 

exchanged is a public official’s agreement to be influenced in performing 

an official act, not the official act itself” and “it is logical that there would 

be significant value in arrangements that leave the specifics of the official 

acts open to later determination”). 

“[I]t is sufficient if the public official understands that he is 

expected, as a result of the payment, to exercise particular kinds of 

influence or to do certain things connected with his office as specific 

opportunities arise.” United States v. Repak, 852 F.3d 230, 251 (3d Cir. 

2017) (internal quotation marks omitted)). “[S]o long as the jury finds 

that an official accepted gifts in exchange for a promise to perform official 

acts for the giver, it need not find that the specific act to be performed 

was identified at the time of the promise[.]” United States v. Ganim, 510 

F.3d 134, 147 (2d Cir. 2007); see also United States v. Lopez-Cotto, 884 
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F.3d 1, 8 (1st Cir. 2018), cert. denied, 139 S. Ct. 124 (2018) (“When a 

defendant is indicted on the stream of benefits approach, the prosecution 

must prove an agreement for the ongoing stream of benefits rather than 

an agreement for standalone bribes. The prosecution need not, however, 

link the value of the government business conferred to any particular 

benefit received by the official.”).   

The government’s position is correct. Even if not correct, it follows 

controlling precedent in this Circuit, which this Court has confirmed in 

another case. Besides being speculative, Defendants’ contention that it is 

a basis to infer misconduct before the grand jury should be rejected.  

C. Search warrants 

Defendant Anderson contends she was a “whistleblower that 

brought the suspicious ECS payments to law enforcement” and this was 

omitted from search warrant applications. ECF 236 at 17. But, as 

detailed in second superseding indictment, Defendant Anderson’s claim 

to be a “whistleblower” is in doubt; the government was investigating the 

ECS fraud already and Defendant Anderson’s whistleblowing omitted 

that she had directed the City Manager to have ECS clean up her 

property (not just a City drainage easement on a neighbor’s property, 

which the second superseding indictment notes the City public works 



Case 5:20-cr-00028-MW-MJF   Document 246   Filed 01/18/22   Page 25 of 88 

25  

director would not have authorized, and what Florida law did not obligate 

the City to do) so she could move the Motorhome that Defendant Finch 

provided her and her spouse months before without paying any money.  

 

  

application, the remedy would be to suppress any information obtained  

 

4  See Exhibit C to Defendant Anderson’s motion at 4.  

in violation of Defendant Anderson’s Fourth Amendment rights (which 

she has not asserted) or perhaps to cross examine an affiant making such 

an omission. The remedy would not be dismissal of an otherwise valid 

indictment with prejudice.   

D. The original indictment  

On August 18, 2020, the government proposed the original 

indictment in this case to a grand jury. Though it is not the operative 

charging document, Defendants make certain arguments related to it.   

1. A text message  

ECF 214 ¶77. The defense omits from their papers  

. 4  But if there were such an omission from a search warrant  
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Defendant Anderson now complains, for the first time, that the 

original indictment misrepresented the substance of a text message 

between City Manager Michael White and David “Mickey” White. ECF 

236 at 4. The government respectfully suggests that the original 

indictment allegation is a fair characterization of the text message and 

testimony will support it.  But the government produced the message in 

discovery long ago. Defendants are free to make arguments about its 

significance at trial if it is introduced in evidence. It is not prosecutorial 

misconduct.   

  

  



 

   

 



 

   

 



 

   

 



 

 

Case 5:20-cr-00028-MW-MJF   Document 246   Filed 01/18/22   Page 30 of 80 

Third, regarding the timing of the disclosure, the case agent has 

always been expected to testify at trial, and the government always 

anticipated producing transcripts of the case agent’s testimony as part of 

a larger Jencks production prior to trial, and had notified the defense of 

same long ago.  It would always have been available for meaningful use 

at trial. And the government produced it to the defense upon their 

request, such as it was, well in advance of trial.   

Fourth, this testimony in August 2020 was not a substantial 

influence on that grand jury’s initial decision to indict Defendant 

Anderson then or later. There were numerous other allegations, many 

relating to the 17th Street project. That it was not substantial is 

confirmed by the fact that the same grand jury returned the superseding 

indictment without that allegation. And it could not conceivably have 

been a substantial influence on a different grand jury’s decision to indict  

Defendants in November 2021, because the second superseding  

 

indictment did not include the allegation  

   Indeed, the second superseding  



 

 

document accurately reflects the Commission’s approval of the extended  

30  



 

 

terms of the promissory note. ECF 214 ¶19. There is no plausible claim 

that any error “substantially influenced the grand jury’s decision to 

indict,” or that it caused “grave doubt that the decision to indict was free 

from the substantial influence of” the testimony. Bank of Nova Scotia, 

487 U.S. at 256. The error in question is entirely absent from the second 

superseding indictment and is no legal basis for dismissal of same.   

3. Defendant Finch’s yacht 

Defendants complain about an allegation in the first two 

indictments. The language is about the same:  

During the same period of time that the DDMS 

authorization was arranged for [FINCH’s company], two 

disaster debris companies, contracted with Lynn Haven for 

debris removal, were directed to dispose of the vegetative 

debris or chips at [FINCH’s company’s] site, and [FINCH’s 

company] received payment of fees for that dumping from 

Lynn Haven, [ANDERSON] accepted things of value from 

[FINCH], including travel in a private plane for ANDERSON 

and another person to Biloxi, Mississippi, and Florida Key, 

lodging, meals and entertainment, and lodging aboard a 

private yacht and meals in Key West, Florida.   

ECF 1 ¶41, ECF 64 ¶66. After omitting facts that expand the temporal 

“period” (i.e., about the receipt of payments), Defendants assert that this 

is incorrect because Defendant Finch did not have his yacht and one of 

his two jets was grounded for a time. ECF 228 at 16-18; ECF 236 at 9.  
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with a lengthy letter itemizing its initial production. While the letter 

represented that the government did not have additional Brady 

information at that time,3 it indicated the government was compiling 

available Giglio information. Exhibit 1.   

On August 25, 2020, the Court held an initial appearance for 

Defendant Anderson. While the Court was considering release 

conditions, Attorney Johnson requested that Defendant Anderson be 

allowed to have contact with Defendant Finch (who was not charged at 

the time but was described as an unindicted co-conspirator in the original 

indictment) to maintain a social relationship without discussing the case. 

ECF 114 at 15. Attorney Johnson also asked that Defendant Anderson be 

able to communicate with Defendant Finch in the presence of counsel to 

prepare for trial. ECF 114 at 25. The government objected, noting that it 

was clear that Defendant Finch would be a witness. ECF 114 at 25.  

 
3   Whether information is actually encompassed by Brady depends on a 

determination that there is a reasonably probability that the outcome of the 

proceeding would be different. See United States v. Bagley, 473 U.S. 667, 682 (1985). 

The government is wary of so characterizing any evidence. In hindsight, the letter 

probably should have said “We do not have information which we have identified as 

Brady to provide but we are working to compile additional information which might 

arguably be favorable to the defense in accordance with Department policy and the 

Court’s pretrial orders,” which would have been a more accurate description of the 

government’s efforts and intent.   



Case 5:20-cr-00028-MW-MJF   Document 246   Filed 01/18/22   Page 35 of 88 

35  

The Court, Judge Fitzpatrick, stated that if Defendant Anderson needed 

to communicate with an identified witness, there would need to be 

another hearing, but Defendant Anderson was to avoid contact with any 

person who is or may be a victim or witness. ECF 114 at 25-27, 33. The 

Court entered an order setting standard release conditions, including a 

requirement to “avoid all contact, directly or indirectly, with any person 

who may be a . . . witness in the investigation or prosecution.” ECF 27 at 

2.  

There came to be cause to doubt compliance with this condition. The 

government learned that Defendant Finch procured and paid for his own  

longstanding lawyer,  to defend Defendant  

Anderson in this proceeding. On October 2, 2020, Defendant Finch 

transferred $200,000 to that law firm and has paid more than $500,000 

(as of March 2021) for this purpose. Exhibit 2. After Defendant Finch was 

charged, the government notified defense counsel that it had learned of 

this, and on March 24, 2021, Defendant Finch made public statements to 

media that Defendant Anderson approached him with a quit claim deed 

to her home after she was charged, asked for money, and he “loaned her 
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some money.”4 Exhibit 3 at 10-11. Yet phone records showed Defendant 

Anderson ceased using her own phone to contact Defendant Finch after 

her arrest but Defendant Finch repeatedly contacted her spouse’s phone, 

after the condition was imposed, and shortly before and after Defendant  

Finch’s phone conversations with  Exhibit 4. Though  

Defendant Finch and Mr. Anderson are reportedly friends, it seemed 

unlikely that these communications were not meant to reach Defendant  

Anderson, at least indirectly. And the quit claim deed which Defendant 

Finch said Defendant Anderson offered him, and eventually recorded 

after the government told the defense it knew about the attorney-fee 

payments, is dated September 4, witnessed by two of Defendant Finch’s 

employees, with false certifications about its authenticity.56 Exhibit 5.  

After the initial production of discovery to Defendant Anderson in 

September 2020, the government worked extensively with defense  

 
4  Later, Defendant Anderson’s attorney suggested that this exchange 

happened after Defendant Anderson’s arrest on August 19 but before the imposition 

of release conditions on August 25. ECF 175 at 26.  

5   As alleged in the second superseding indictment, Defendant Finch’s 

employee  directed another employee to notarize the deed more than  
6 months later, on April 26, 2021, which falsely certified that Defendant Anderson’s 

spouse appeared before the notary and attested that the document was executed on 

September 4, 2020.   



Case 5:20-cr-00028-MW-MJF   Document 246   Filed 01/18/22   Page 37 of 88 

37  

counsel to access that discovery. See Exhibit 6.    

Following the initial indictment of Defendant Anderson, the parties 

at that time conferred and agreed on a March 2021 trial date and a  

January 1, 2021, pretrial motion deadline. ECF 45. Prior to the deadline,  

Defendant Anderson filed a motion to dismiss several counts. ECF 49. 

The Court ordered an expedited response by January 12, 2021.  

 On January 5, 2021, the U.S. Attorney’s Office leadership and the 

prosecutors met with Defendant Anderson’s three attorneys of record at 

their request. During the meeting, Defendant Anderson’s attorneys 

presented information that the City Commission approved Defendant 

Finch’s projects (including the 30-year promissory note),7 that she and 

Defendant Finch were just friends with no corrupt bargain between 

them, that she simply had the City Manager clean up a city easement, 

and that she declined free services from WorldClaim. That missed the 

point, in the government’s view, because the prosecution theory was 

 
7 This information caused the government to remove allegations related to the 

promissory note from the superseding indictment, and it is not in the second 

superseding indictment. Regarding the City Commission votes, these are official acts, 

and it is not a legal defense that the project was a good idea, that the official would 

have taken the official act anyway, or that the project would have been approved 

without the official’s action.   
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primarily that Defendant Anderson pressured City officials with respect 

to Defendant Finch’s projects (say, by steering $3.4 million of hurricane  
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to federal program fraud) because it did not incorporate by reference 

factual allegations elsewhere included in that indictment and moved to 

dismiss Count 63 (relating to false statements to a federal agency) as 

failing to allege essential facts; that is, which federal agency Defendant  

Anderson allegedly lied to. ECF 49. In an expedited response on January  

12, 2021, the government conceded that, under case law identified by 

Defendant Anderson, Count 29 should have had the referenced specific 

incorporation of other allegations but argued Count 63 was sufficient, 

pointing to materially similar charges that were upheld in another case.  

ECF 55. The Court said it was an “extraordinarily close call” but that 

Count 63 omitted which agency Defendant Anderson allegedly made the 

false statement to and, noting the government indicated it was pursuing 

a superseding indictment, dismissed Count 63 as well as Count 29. 8  ECF 

60 at 16-17.  

 
8 As far as the government can tell, the Court never “ordered the government 

to ‘clean up’ the original indictment,” as Defendant Finch has repeated time and again 

in his papers. See, e.g., ECF 228 at 5 n.6. In a ruling on a motion brought by then 

Defendant Albritton, the Court determined that some traditional wire fraud counts 

relating to the same wires as honest services fraud counts were multiplicious and, 

rather than merging counts at sentencing or addressing the issue with jury 

instructions, and because the government was seeking a superseding indictment 

anyway, the Court directed the government to consolidate both theories into single 

counts. ECF 60 at 14.   
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 Two days before that order, on January 27, 2021, the government and 

another defendant (who since pleaded guilty to some charges) filed a joint 

motion to continue the trial. ECF 56. Defendant Anderson opposed  

 

  

 On February 3, 2021, during a hearing on the continuance request, the 

Court also indicated its desire to have the superseding indictment 

returned more than 30 days before a new May 3, 2021, trial date. ECF 99 

at 36. The government indicated it was planning to obtain a superseding 

indictment within 30 to 40 days, and that the superseding indictment 

may include additional matters. ECF 99 at 22-23. Accordingly, the 

government scheduled the extended grand jury, which had previously 

heard evidence in the matter, to meet on March 16, 2021, to consider a 

superseding indictment and meet the Court’s requested timetable.   

On March 9, 2021, because Attorney Guy Lewis, representing  

Defendant Finch, had asked for the opportunity, the government sent  

the motion. ECF 58.  
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Attorney Lewis a letter via email inviting Defendant Finch to testify 

before the grand jury on March 16, 2021. The letter included standard 

warnings about rights a witness would be giving up by so testifying, 

which warnings are required by Justice Department policy. ECF 228-3  

(invitation letter); Justice Manual §9-11.151. On March 10, 2021,  

Attorney Lewis sent a letter to the government via email stating Mr. 

Finch was “anxious to testify before the Grand Jury” but that there was 

insufficient notice of the grand jury date, that this attorney had an 

(unspecified) conflict on March 16, and that it seemed the government 

was “using the Grand Jury to investigate the defense as proffered in 

court.” Exhibit 7.   

Defendant Finch now says that his status changed from witness to 

target only after Defendant Anderson’s counsel indicated in a January 

28, 2021, pleading (opposing a continuance) that Defendant Finch would 

be an exculpatory witness for Defendant Anderson. ECF 228 at 5. That is 

not correct. As defense counsel well knew, see ECF 228 at 2 n.1, 

Defendant Finch was described (though not by name) as an unindicted 

co-conspirator in the August 18, 2020, indictment, and defense counsel 

had asked for a meeting (held on January 12) and written a letter (dated  
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January 18) asking that Defendant Finch not be charged. Surely counsel 

understood that Defendant Finch was a target of the investigation well 

before the January 29 pleading by Defendant Anderson.   

The government made the decision to propose charges against 

Defendant Finch to the grand jury and had previously requested its 

meeting on March 16. This was the same (extended) grand jury that 

returned the original indictment in August 2020. So, on March 12, 2021, 

the government responded to Defendant Finch’s counsel that the 

invitation to testify on March 16 remained open. ECF 228-4. The 

government further explained that it had represented to the Court at the 

February 3 status conference that it would attempt to obtain a 

superseding indictment within 30 to 45 days and could not delay the 

proceeding.9 But Defendant Finch did not appear.   

On March 16, 2021, the grand jury returned a superseding 

indictment adding charges against Defendant Finch and former 

 
9 Whether or not the perception was accurate, the government was concerned 

at the time that Defendants were putting the government between a rock and a hard 

place; to delay the grand jury’s consideration of potential charges against Defendant 

Finch and to force the trial of Defendant Anderson as soon as possible.  
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Commissioner Antonius Barnes, with mostly the same substance of 

charges against Defendant Anderson. ECF 64. Regarding the March 16  

  
superseding indictment, Defendant Finch’s current motion incorrectly 

asserts that the “the government declined [to present exculpatory 

evidence in accordance with Justice Department policy] because it  

‘disagreed with [our] characterization of the evidence.’” ECF 228 at 4. 

What the government actually said was (as an exhibit offered in support 

of Defendant Finch’s motion establishes) “[w]hile we largely disagree 

with your characterization of the evidence, we do intend to address those 

points in our presentation of a superseding indictment. We appreciate 

you bringing those arguments to our attention.” ECF 228-4 at 3.  

On March 18, 2021, Defendant Finch had his initial appearance 

before a magistrate judge. Defendant Anderson’s counsel of record 

appeared on behalf of Defendant Finch. A government attorney advised 

the Court that it believed there may be a conflict of interest due to 
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Defendant Finch paying Defendant Anderson’s attorney and the 

government would be requesting a conflict hearing.10   

  
On March 24, 2021, Defendant Finch gave a recorded interview to 

local media citing reasons for his non-appearance before the grand jury 

quite different from that the government heard from defense counsel:  

My lawyer said, let me tell you how that is. Because they 

invited me to go up there last Tuesday and, uh, he says, 

“James they didn’t turn your evidence into the grand jury so 

there ain’t no use in going.”   

. . . .   

I said, “well I’m not going, I’m not going to the grand jury.”   

Exhibit 3 at 20-22 (emphasis added).11  

 
10  Defendant Finch has since asserted, on several occasions, that the 

“Magistrate Judge dismissed the suggestion [of a conflict] out of hand[.]” See e.g., ECF 

228 at 7. The government’s recollection is that Judge Fitzpatrick indicated he was 

not going to deal with such an issue at the hearing, which was appropriate; the 

government did not ask the Court for any relief at that time; it had informed the 

Court it would bring the matter up later. The government attempted to obtain a 

transcript of the hearing but understands that is not possible due to a failure of the 

recording systems in the second-floor courtroom during the hearing. Neither of  
11 In a letter dated April 20, 2021, Defendant Finch’s attorney indicated he had 

a teaching commitment on March 16 and stated that Defendant Finch remained 

“ready, willing, and able” to testify before the grand jury. In an October 5, 2021, 

conference counsel for Defendant Finch stated that he hoped the government could 

understand how counsel’s assertion that Defendant Finch wanted to testify but there 

was a scheduling issue and Defendant Finch’s public statements that his lawyers 

advised him not to and he agreed could both be true. The government does not 

understand how to reconcile those assertions.   
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 On March 18, 2021, the government requested defense counsel’s position 

via email on a motion for a conflict hearing regarding Defendant Finch’s 

payment of Defendant Anderson’s attorneys’ fees.12   

  
Defendant Finch’s attorneys of record were present at the hearing, which may explain 

the inaccurate assertion.   

  

  

hearing to address how counsel came to represent Defendant Anderson. 

Defense counsel declined. The Court ultimately had a hearing and 

accepted Defendant Anderson’s waiver. ECF 104. However, there was no 

disclosure that Defendant Anderson’s attorney (1) had formerly 

represented Defendant Finch’s business; (2) was currently retained to 

represent Defendant Finch’s business; and (3) was currently representing 

Defendant Finch’s business on matters directly related to this case.13 At 

the hearing, the Court set trial for August 16, 2021. ECF 108.   

 
12 As noted in the motion for a conflict inquiry, ECF 78 at 6-7, the government 

has a duty to bring such matters to the Court’s attention. See, e.g., United States v. 

Santini, 85 F.3d 9, 13 (2d Cir. 1996) (“Convictions are placed in jeopardy and scarce 

judicial resources are wasted when possible conflicts are not addressed as early as 

possible. We therefore reiterate our admonition to the government in earlier cases to  
13 The government believes that ensuring Defendant Anderson was aware of 

that would have been relevant to whether the waiver was knowing and voluntary.  

 The government indicated it thought it necessary for the  
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 As noted, Defendant Finch had his initial appearance on March 18, 2021. 

After the hearing, the Court entered an order setting conditions of release 

regarding Defendant Finch largely the same as the Court’s standard 

order. But a modified condition of release was that Defendant  

  
bring potential conflicts to the attention of trial judges.”); United States v. Tatum, 943 

F.2d 370, 379–80 (4th Cir. 1991) (“[W]hen a conflict situation becomes apparent to the 

government, the government has a duty to bring the issue to the court’s attention[.]”). 

This Court should reject Defendant Finch’s suggestion, ECF 228 at 7, that doing so is 

improper.   

  

Finch was to “avoid all contact, directly or indirectly, with any person 

who is or may be a victim or witness in the investigation or prosecution, 

including co-defendants; no direct of personal contact with City of Lynn  

Haven officials, including department heads, City Manager, and Chief of 

Police.” Defendant Finch acknowledged the conditions of release and 

promised to obey them. ECF 87 at 5. The government understands that 

the pretrial services officer went over this condition with Defendant 

Finch in some detail.  

  Defendant Finch promptly and repeatedly disregarded that  

condition. On March 22, 2021, Defendant Finch directly contacted a City 

department head. Exhibit 8. Between March 26, 2021, and April 5, 2021,  

Defendant Finch directly contacted  by  
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initiating and participating in six phone calls totaling approximately 35 

minutes of conversation. Exhibit 4. On April 6, 2021, Defendant Finch 

directly contacted a City department head. Exhibit 8. On April 12, 2021,  

Defendant Finch caused an email to be sent from his email address to the  

Lynn Haven City Manager and four City Commissioners. Exhibit 9.   

The email demanded payment for the 17th Street project, which is a 

subject of both the original and superseding indictments. The email was 

signed “Sincerely, James Finch.”  

 On April 13, 2021, Defendants Finch and Anderson filed a joint motion 

to modify their conditions of release to allow “direct and indirect contact” 

between themselves “with and without the presence of counsel to assist 

in the preparation of pretrial motions, to prepare for trial and to present 

common defenses.” ECF 110 at 5. The motion represented that “Pretrial 

Services will confirm that [Defendant Anderson] has faithfully followed 

the Court’s condition” regarding no contact with witnesses. ECF 110 at 

1. The motion further stated that “[a]lthough subject to pretrial release 

for a shorter time, Defendant Finch has honestly adhered to the Court’s 

command as well.” ECF 110 at 1-2. That representation was not correct 

because Defendant Finch had violated the restriction on  
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contacting City officials at least 8 times by the date of the filing. Because 

of concern that Defendant Anderson had been communicating with 

Defendant Finch in violation of the condition, the government contacted 

the pretrial services officer to consult before taking a position. But the 

next day, April 14, 2021, the Court granted the joint motion before the 

government’s time to file a response elapsed, noting the risks involved 

with the arrangement. ECF 111.   

 On Thursday, April 15, 2021, counsel for Defendant Finch requested the 

government’s position on another motion to allow Defendant Finch to 

have “direct or personal communication with [C]ity of Lynn Haven 

officials to conduct official business only.” On Monday, April 19, 2021, the 

government responded that it had concerns with such a modification, 

citing the April 12, 2021, email to the City Manager and Commission (the 

government was not aware of other violations at that time), and 

requested an explanation from Defendant Finch’s counsel about the 

apparent violation of the release condition. Exhibit 10. Defendant Finch’s 

counsel never provided an explanation to the government. That evening, 

the government asked the pretrial services officer his opinion about the 

request and mentioned Defendant Finch’s email to the City Manager and 

Commission. The pretrial services officer asked for a copy of the email, 



Case 5:20-cr-00028-MW-MJF   Document 246   Filed 01/18/22   Page 50 of 88 

50  

  

which the government provided.   On April 20, 2021, Defendant Finch’s 

counsel sent an email to the pretrial services officer regarding the April 

12 email. Exhibit 11 at 1.  

Counsel represented that Defendant Finch’s employee prepared and sent 

the April 12 email. The employee stated in a forwarded email “I sent the 

attached email on behalf of James Finch. I didn’t know that it was 

supposed to be addressed  on behalf of James Finch. I’ve sent 

e-mails for James for years, because he doesn’t send emails.” Id. The 

government understands that defense counsel conceded to the pretrial 

services officer that Defendant Finch told his employee exactly what to 

say in the email. Defense counsel represented that “James understands 

that he cannot communicate directly with the city.” Id. More directly, 

counsel stated “James has not spoken with or attempted to speak to any 

City official directly via telephone or in person.” Id.  

 On April 21, 2021, the pretrial services officer submitted a petition that 

Defendant Finch had violated pretrial release conditions based on the 

April 12 email. ECF 115. The Court set a hearing for April 26, 2021. The 

morning of the hearing, the government learned about some (but not all) 

of Defendant Finch’s other violations. The additional information did not 



Case 5:20-cr-00028-MW-MJF   Document 246   Filed 01/18/22   Page 51 of 88 

51  

  

change the government’s position that the Court should simply admonish 

Defendant Finch to abide by the condition rather than revoke pretrial 

release, and the government told the Court as much. But the  
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to bring the matter to the Court’s attention and reach the same end. The  

Deputy Assistant Attorney General authorized   

after the government sought approval based on the facts set out    

. Exhibit 13.   

The government has high regard for Defendant Anderson’s  

attorneys and said so repeatedly   

. The focus was on the conduct of the Defendants. The  

evidence showed (1) Defendant Finch paid hundreds of thousands of 

dollars for Defendant Anderson’s attorneys while knowing he was an 

unindicted alleged co-conspirator; (2) Defendant Anderson’s lead counsel  

(with no known experience in criminal law) had extensively represented 

Defendant Finch in important matters; (3) Defendant Finch appeared to 

have procured the representation of Defendant Anderson; (4) Defendant  

Finch apparently persuaded Defendant Anderson to hire his attorney  

(when he was not supposed to be having contact with her); (5) Defendant  

Finch had extensive and at the time unexplained contact with Defendant  

Anderson’s lead counsel after counsel’s appearance in the case; (6) 

Defendant Anderson’s counsel refused to explain and resisted inquiry 

into the circumstances of his appearance in this case; (7) after the  
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government brought payment of fees up, Defendant Finch stated publicly 

that Defendant Anderson came to him with a quit claim deed to her house 

and asked for money and he loaned her some; (8) Defendant Anderson’s 

attorney later suggested the interaction about the deed took place before  

August 25, 2020; (9) the deed is dated September 4, 2020, witnessed by 

Defendant Finch’s employees, and falsely states that he had already paid 

her $200,000 for the sale of her home; (10) the deed was not recorded until 

April 27, 2021 (after the government suggested there was a conflict); (11) 

Defendant Finch’s employee caused another employee to illegally execute 

an attestation that the deed was executed on September 4.   

 

  

  

F. Unredacted FD 302 reports  

  In the meantime, the government had provided discovery to  

Defendant Finch’s attorneys on or about April 15, 2021. Exhibit 14. The  

51  

In response   neither Defendant contested any of the  

facts put forth.  

. ECF 167 at 21. It is essentially de facto joint representation.   
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prepared to provide numerous 302s, some agent notes, and potential  

Giglio information relating to  and various  

individuals. The government requested that the defense agree to a 

protective order concerning those materials. The email included the 

statement “Mr. Finch has been known to provide information to other 

individuals in this case,” which was not specific but was meant to refer to 

Defendant Finch’s December 20, 2020 submission to the Sheriff and 

similar communications. See ECF 228-1. Defense counsel asked for more 

information, suggesting it was “just another phony allegation.” Exhibit  

  

notified defense counsel that it would not include a suggestion that 

Defendant Finch provided information to other individuals in a motion 

for a protective order. Defense counsel then objected to a protective order 

covering previously provided discovery. The government responded that 

it had not asserted that Defendant Finch disseminated discovery, that if 

he had it would not be a violation of an order that had not been entered 

at that time, and asked defense counsel to provide assurances he had not.  

16  at 3. The government was not referring to  

, and so  



 

 

Exhibit 16 at 2. But no such assurances were forthcoming.   
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Anderson lied to the FBI about her involvement with ECS, or that 

Defendant Finch lied to the FBI about the Motorhome transaction.   

In support of his motion to dismiss, Defendant Finch points to  

 

  

  

  

  

  

  

does not tend to negate Defendants’ guilt on any charge—nor is it 

impeachment information related to any testifying witness. See, e.g., 

United States v. Vujovic, 635 F. Appx 265, 270 (6th Cir. 2015) (rejecting 

claim that government violated Brady by failing to disclose that other 

individuals’ may have been bribing loan officer to whom defendant 

submitted his false loan application: ‘demonstrating other individuals' 

guilt for separate crimes would not have had any effect on the  

information  

That unverified information is not  Brady —it  
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determination of [the defendant’s] culpability in this case.”); see also 

United States v. Taylor, 417 F.3d 1176 (11th Cir. 2005); United States v. 

Novaton, 271 F.3d 968, 1007 (11th Cir. 2001).  

  

  

  

any charge—nor is it Giglio of any testifying witness.   

Defendant Finch says that due to the timing of discovery 

productions “the proceedings have been irreparably infected by the 

government’s intentionally depriving the defendants of critical evidence 

that this Court has ordered the prosecutors to disclose.” ECF 228 at 24.  

Defendants do not say how anything is “irrevocable.” The upshot is that 

Defendants seek to dismiss a case against them based on information the 

government has produced months before trial which appears to be 

inadmissible. Even if this information was favorable to them, and 

admissible (or leading to some) the government has produced it to  

    

 That hearsay is not  Brady —it does not negate Defendants’ guilt on  
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additional information from the City, which will be produced to 

Defendants, and these may be included.    

Second, there is no Brady violation where, as here, the documents 

in question are publicly available and where the defense was reasonably 

aware of the underlying event that gave rise to the document. See, e.g., 

Bell v. Bell, 512 F.3d 223, 234-235 (6th Cir. 2008). Here the defense 

represented it did not want a protective order to apply to this type of 

document (publicly available records) because it had obtained such 

documents itself from public sources such as the City. Defendant  

Anderson’s attorneys (who are obviously working closely with Defendant 

Finch’s attorneys) gave copies of the minutes of those meetings to the 

government in January 2021. Defendant Anderson was present at both 

City Commission meetings, and they related to Defendant Finch’s 

projects. Defendants cannot plausibly claim they were not aware of the 

recordings or minutes if for no other reason than they are bringing them 

up now and are aware of the contents. And Defendants have not said how 

anything in the recordings, versus the minutes, are further exculpatory.  

H. The lead up to the second superseding indictment  
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 Defendants challenged aspects of the first superseding indictment. Some 

were successful and others were not.   

 Defendant Finch first targeted Count 2, relating to a payment to 

Commissioner Barnes on [date]. Although the local rules do not require 

conference on a dispositive motion, defense counsel sought the 

government’s position that it was outside the statute of limitations. 

Defense counsel following up the next day. The government politely 

replied that it was not in a position to agree but would respond to the 

motion. Defendant Finch moved to dismiss Count 2. The government 

considered the issue carefully and responded (in expedited manner) 

conceding that Count 2 should be dismissed, which the Court did.  

 Defendants then filed another round of motions attacking the honest 

services fraud counts and the conspiracy charged in Count 1. Defendant 

Anderson moved to dismiss the false statement charge against her, 

asserting it did not properly allege that false statements to the FBI were 

made “willfully.”  

On August 19, 2021, the Court entered an order dismissing Count  

1 of the superseding indictment without prejudice, holding that as pled  

Count 1 alleged separate conspiracies which could not be cured with a  

63  
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jury instruction. ECF 185 at 7. The Court denied motions to dismiss other 

charges against Defendant Anderson and Defendant Finch.   

In short, Defendants Anderson and Finch availed themselves to 

procedures afforded by Rule 12 and obtained some but not all the relief, 

and now wish to use those successes as a basis to get all the charges 

against them dismissed, even charges the Court upheld.   

 On September 17, 2021, the Court held a status conference. At the status 

conference, the government indicated that there were developments in 

the case which may affect the nature of a second superseding indictment. 

The Court entered an order continuing trial. ECF 191.   

 On September 24, 2021, Defendant Adam Albritton pleaded guilty to two 

counts of wire fraud relating to accepting bribes/kickbacks from ECS and 

defrauding his insurance company with a false invoice for hurricane 

repairs when ECS had provided those services without charge (and then 

billed the work to the City). ECF 195, 196, 197.   

On October 6, 2021, Commissioner Barnes pleaded guilty to an 

information charging he made false statements to a bank to secure a loan, 

but admitted as part of his plea that he took money from Defendant Finch  
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authorities. Defense counsel responded by accusing the government of 

“[o]nce more dodg[ing] direct answers to [counsel’s] questions” and “[t]his 

has become a pattern and practice of yours in this case.” Defense counsel 

wanted to know the legal basis for the redactions (which, if it was not 

clear in the exchange, was that if the material is not Brady, it was not 

discoverable). The government wanted to know why the defense thought 

it might be so it could fulfil its obligations. Exhibits 18 and 19.   

 Eventually, on October 5, 2021, the government had a telephone 

conference with Defendant Finch’s counsel at his request.  Defense 

counsel asked about the 302 redactions. The government asked again 

why the defense believed the redactions contained Brady material. 

Defense counsel stated the defense believed that  was  

orchestrating a massive conspiracy. Since the government’s information  

was that Defendant Finch was in cahoots with  to some  

extent, that seemed odd.14 The government asked how that tended to 

negate Defendant Finch’s guilt on the charges in this case. Defense 

counsel had no answer.  Defense counsel asked about the presentation of  

 
14  The timing of this new-found defense theory makes more sense when one 

remembers that  .   
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exculpatory evidence to the grand jury. The government replied that it 

had presented the information in the January 18 letter to the earlier 

grand jury and would do the same regarding the superseding indictment, 

but again told defense counsel that counsel’s factual assertions in a letter 

are not really evidence. Defense counsel indicated he would attempt to 

put together a presentation. The discussion then turned to whether 

Defendant Finch would testify before the grand jury. The government 

stated it was unsure whether such offers were sincere given Defendant 

Finch’s public statement on March 24 that his attorney advised him not 

to testify. But defense counsel stated that the offers were “absolutely 

sincere.”   

After significant internal discussion, the government elected to 

postpone the presentation of a second superseding indictment to 

November 16-17 to afford defense counsel time to assemble a  

presentation of actual evidence the defense viewed as exculpatory, and to 

provide sufficient lead time for Defendant Finch’s counsel to arrange 

their schedules to be present for his requested grand jury testimony, the 

reason counsel gave for his previous non-appearance. The government 
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informed Defendant Finch’s counsel of this in an email on October 25, 

2021, among other things. See Exhibit 20 at 4-5.   

On October 26, 2021, the Court held a status conference. The 

government informed the Court that it planned to present the second 

superseding indictment on or about November 16, 2021. Defense counsel, 

Mr. Lewis and Mr. Vezina, complained at some length about the delay in 

returning another charging document. Mr. Lewis referred to 

“[p]resentations we’ve made to the U.S. Attorney that last spring where 

we detailed and presented information, proffers, testimony, conflicts in 

the case, [and] documents.” ECF 219 at 10. That is precisely the sort of 

information the government had previously asked Defendant Finch’s 

counsel to provide in several emails and by phone on October 5, 2021, if 

they wished to, which counsel on the call said he would try to provide, 

and which they did not provide.  

 Instead, on November 8, 2021, Defendant Finch’s counsel sent the 

government another letter. It did not cite to any particular documents or 

testimony. The letter rehashed counsel’s earlier factual assertions and 

ultimate conclusion that, in their view, Defendant Finch is innocent.  

Exhibit 21.   
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For example, defense counsel asserted that within days of paying 

the City Engineer $75,000 for the Motorhome, Defendant Finch agreed 

to sell the Motorhome to Defendant Anderson’s spouse for $70,000 and 

that the spouse asked Defendant Finch to “finance” it without Defendant 

Anderson’s involvement. But, as detailed in second superseding 

indictment,15  the evidence is that (1) Defendant Finch paid the City 

Engineer $75,000 for the Motorhome; (2) the City Engineer transferred 

title to the vehicle to Defendant Anderson’s spouse; (3) Defendant 

Anderson’s spouse falsely asserted to state authorities that the sale price 

was $35,000; (4) the Andersons paid no money for the Motorhome at that 

time; (5) Defendant Anderson was routinely seen about town driving the 

vehicle; (6) Defendant Anderson ordered the City Manager to have a city 

contractor (ECS) clean-up her property after the hurricane so she could 

move what she later publicly claimed was “our” Motorhome; (7) the 

Andersons paid Defendant Finch $20,000 by check (and perhaps  

 
15 Without contesting these allegations in the second superseding indictment, which 

are undisputedly true, Defendant Finch complains that the original indictment and 

superseding indictment have internally inconsistent factual allegations. ECF 228 at 

18-19. The operative pleading, though, is the second superseding indictment. But in 

any event, the allegations in the earlier charging documents are consistent which the 

above description, and no basis to dismiss the second superseding indictment.    
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$15,00025 in cash withdrawn) 22 months after receiving the Motorhome 

and only after individuals were indicted in the related case and the FBI 

interviewed Defendant Anderson about her involvement with ECS; and 

(8) Defendant Finch gave the FBI a bill of sale which falsely described 

the nature of the transaction.16 See Exhibit 22 (bill of sale).   

 For another example, regarding hurricane debris disposal, Defendant 

Finch’s letter asserted that the government should produce exculpatory 

evidence that Defendant Finch was in a coma after the hurricane and did 

not return until October 31, 2018, that his employees  

  
25 The source of these funds appears to be the settlement Defendant Anderson 

received from her insurance company from hurricane damage to her residence. 

Defendant Finch later claimed to the FBI that Defendant Anderson’s spouse paid him 

with a check and the difference in cash. But if the contention is that Defendant 

Anderson’s spouse paid the $15,000 in cash too, it seems odd to withdraw that much 

cash from a bank account rather than just another check, or a check for $35,000 rather 

than $20,000. In any event, there is no discernible source for the remaining $35,000 

on a sale price of $70,000 which Defendant Finch claimed to the FBI, and no source 

 
16  Following the dismissal of Count 1 of the superseding indictment, in 

September 2021, the government conferred with Defendant Anderson’s attorney 

about the case and a potential second superseding indictment. Defense counsel asked 

whether there was any particular information that might change the government’s 

mind about pursuing charges against her. The single thing the government requested 

was evidence that Defendant Anderson or her spouse had actually paid $35,000 (or 

any money at all) for the Motorhome by July 6, 2018, the date indicated on the bill of 

sale Defendant Finch presented to the FBI, which indicated $35,000 had been paid 

as of that date, or any information that any money was paid before the November 

2019 indictments. After some time, counsel politely declined to provide anything in 

that regard, which of course they are not obligated to do.   
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of funds for $35,000 supposedly paid as “half down” as of July 6, 2018, when no money 

was paid until December 2019. See Exhibit 23 (SA Borghini financial analysis).  

  

tried to get the required permit without his involvement, that his 

dumpsite would alleviate damage to the City property and reduce costs, 

that the City property was not prepared to receive debris, and that the  

City would have to incur more costs to dump the debris elsewhere later. 

None of that is really exculpatory, though, because the evidence and the 

allegations are that, prior to Defendant Finch’s return to Lynn Haven in 

late October, Defendant Anderson killed the City’s plan to use a property 

next door to Defendant Finch’s property to dispose of debris, Defendant 

Anderson and Defendant Finch leaned on the City Manager to redirect 

the disposal to his site after he returned (and all the hauling business 

too), it does not cost $3.4 million to prepare land to dispose of hurricane 

vegetative debris, the City could have sold the debris to the company 

across the street for approximately $500,000 just as Defendant Finch 

later did, and had Defendant Anderson not so intervened to benefit  

Defendant Finch, the taxpayers would have been $3.4 million better off.   

Defense counsel’s letter also demanded that the government submit 

to the grand jury a package of materials Defendant Finch provided the  
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Sheriff in December 2020, including a news article about a prosecutor on 

the case.17 It made Defendant Finch’s grand jury testimony contingent 

that he be allowed to testify on a wide range of items, many outside of his 

personal knowledge, including the December package. It insisted the 

government present a letter dated November 4, 2021, which Defendant  

Finch had submitted to the media, which concluded by inviting someone 

(presumably the reader) to “kiss my ass.” Exhibit 21 at 38.   

 On November 10, 2021, the government responded to Defendant Finch’s 

counsel’s letter by email. The email affirmed the government’s intention 

to comply with Justice Department policy regarding the presentation of 

exculpatory evidence before the grand jury and explained that Defendant 

Finch “can tell the grand jury whatever he wishes, so long as he explicitly 

waives his privilege against self-incrimination, on the record before the 

 
17 Clearly such an article, which defense counsel recently included in the record 

at ECF 228-1 at 10, is not relevant to the grand jury’s consideration of the second 

superseding indictment and a determination of probable cause. Notably, Defendant 

Finch’s type-written complaints about the original indictment bear a strong 

resemblance to both the false bill of sale, Exhibit 22, and the quit claim deed, Exhibit 

5.  
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grand jury, states on the record that he is represented by counsel . . . and 

consents to full examination under oath.” Defendant  

  
Finch’s counsel replied that same day accepting the invitation. See 

Exhibit 20 at 2.  

 But, after getting everything they had asked for, Defendant Finch’s 

counsel introduced another condition; that the government state whether 

it “has any intentions of inquiring about matters unrelated to this case.” 

Exhibit 20 at 2. The government replied it was unsure what “matters 

unrelated to this case” meant but explained that Defendant Finch’s 

“consent to full examination under oath includes matters relevant to the 

ongoing grand jury investigation, which may include questions from 

grand jurors which we cannot necessarily anticipate.” Exhibit 20 at 2. 

Not satisfied, defense counsel demanded to know “[d]oes the government 

intend on soliciting information from [Defendant Finch] about matters 

unrelated to this case?” Exhibit 20 at 1. The government replied “[w]e 

will only being asking questions regarding this grand jury investigation.  
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But if Mr. Finch wishes to testify, he must consent to full examination 

under oath.” Exhibit 20 at 2.  

  When the government agreed to every concession, the defense  

strategy seemed to shift. If Defendant Finch was going to put himself out 

there and testify (which counsel could not really have wanted him to do), 

it would of course be helpful to have a more sympathetic witness to back 

him up. Out of the blue, on November 11, 2021, Defendant Anderson’s 

attorney contacted the government and asked that she too be allowed to 

testify before the grand jury on November 16, 2021, so long as she could 

say and present whatever she wanted. No such request had been made 

before. The government replied the next day, November 12, 2021, that 

she could testify as well under the same conditions as Defendant Finch. 

Exhibit 24.  

On Friday afternoon, November 12, 2021, the government produced 

unredacted 302 reports of certain individuals pursuant to the Court’s 

order. On the morning of November 15, 2021, Defendant Finch’s counsel 

informed the government that it was “shocked” about the unredacted 

302s. That seemed odd, since defense counsel had previously asserted 

they had deduced much of it was about  The defense asked  
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for a postponement of the grand jury to bring the current motion and 

represented, again, that Defendant Finch would testify if the case went 

forward, and if the government pressed forward to make sure to present 

their letters, and, specifically, Defendant Finch’s presentation to the  

Sheriff on December 22, 2020. Less than 30 minutes later, Defendant 

Anderson’s counsel informed the government she was not appearing 

before the grand jury either. Exhibit 24.   

On November 24, 2021, a grand jury returned the second 

superseding indictment against Defendant Finch and Defendant 

Anderson.   

On December 2, 2021, Defendant Finch moved to dismiss the second 

superseding indictment alleging the whole of it is duplicitous. ECF 225. 

On December 3, 2021, Defendant Anderson moved to dismiss the second 

superseding indictment on similar grounds. ECF 226.   

On December 6, 2021, Defendant Finch moved to dismiss the 

second superseding indictment with prejudice. ECF 228. On December  

10, Defendant Anderson moved to dismiss on similar grounds. ECF 234.   
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I. Presentation of exculpatory evidence to the grand jury  

In Williams, 504 U.S. 36, the Supreme Court held that the Federal 

courts’ supervisory powers over the grand jury does not include the 

power to make a rule allowing the dismissal of an otherwise valid 

indictment where the prosecutor failed to introduce substantial 

exculpatory evidence to a grand jury. Id. at 55. But it is the policy of the 

Department of Justice that when a prosecutor conducting a grand jury 

inquiry is personally aware of substantial evidence that directly negates 

the guilt of a subject of the investigation, the prosecutor must present or 

otherwise disclose such evidence to the grand jury before seeking an 

indictment against such a person.  See Justice Manual §9-11.233. 

Accordingly, though the government is not constitutionally obligated to 

present exculpatory evidence, and Department policy does not require 

that the government advocate the defense’s theory of case, the grand jury 

transcripts will show the government made a conscientious effort to 

present information the defense believed was exculpatory to the grand 

jury.   

Defendant Finch contends that he was “not permitted to appear 

before Grand Jury #1 to maintain his innocence and provide exculpatory 



Case 5:20-cr-00028-MW-MJF   Document 246   Filed 01/18/22   Page 84 of 88 

84  

  

testimony.” ECF 228 at 6. He later complains that the second superseding 

indictment was returned “without [his] exculpatory testimony[.]” ECF 

228 at 9. He says that this means these grand juries  

“were not presented all exculpatory information, the least of which was  

Finch’s testimony.” ECF 228 at 15. But, as set out above, Defendant 

Finch admitted (publicly) that he chose not to so testify in March 2021 

upon advice of counsel before he was charged. See Exhibit 3 at 20-21  

(“James they didn’t turn your evidence into the grand jury so there ain’t 

no use in going” . . . . I said, “well I’m not going, I’m not going to the grand 

jury.”). The same is plainly true of Defendant Finch non-appearance at 

the November 16, 2021 grand jury. ECF 228-5. Defendant Finch cannot 

have it both ways and claim prosecutorial misconduct through the grand 

jury not hearing what he has to say when he chooses not to show up 

because his lawyer tells him not to.  Indeed, if Defendant Finch believed 

his testimony was so compelling, he could have testified last month and 

saved the trouble of filing his current motion. While he is under no 

obligation to testify, his tactical decision not to is not government 

misconduct.   
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J. Additional reports  

Defendant Anderson’s motion incorrectly states “the Government 

had indicated it possesses additional, unproduced Brady material.” ECF 

236 at 19. Defendant Finch’s motion incorrectly states that “the 

government confirmed that it has additional 302s that are subject to 

production but is improperly holding Brady material hostage for 

production closer to trial and suggested that defense counsel should be 

omniscient to discuss the entitlement to information that is being 

withheld[.]” ECF 228 at 13. These contentions are entirely without merit.   

The government has produced hundreds of pages of FD 302 reports. 

It has continued to do so, and will continue to do so, as pertinent reports 

are prepared by the FBI. What Defendants rely on for these contentions 

is that the government correctly rejected Defendant Finch’s broad 

assertion that he was entitled to every FBI FD-302 report of any 

government witness; the defense is only entitled to such reports if they 

are Jencks of the agent who wrote the report and testifies or are 

Brady/Giglio. The government never suggested it had a right to withhold 
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Brady material, doing so would be foolish, and the suggestions otherwise 

at ECF 228 at 13 and ECF 236 at 19 are incorrect.18  

  Defendant Finch complains that “[s]everal witnesses have  

indicated to the defense that they were interviewed multiple times.” ECF 

228 at 13. Witnesses are often interviewed multiple times. Customarily 

the FBI documents an interview in an FD-302 report and, if the witness 

is interviewed again, documents if the witness provides additional 

relevant information or says something different from an earlier 

interview. The government has repeatedly asked Defendant Finch’s 

counsel to specify what witnesses and-or interviews so it can make 

appropriate inquiries. Defense counsel has not provided such 

information. The government remains willing to cooperate with defense 

counsel in good faith on this issue.   

K. Summary 

The government has produced discovery with ample time for 

Defendants to make meaningful use of it at trial (if the Court determines 

 
18  Counsel for Defendant Finch have repeatedly said they have lots of 

exculpatory witness statements. They may not be required to produce them to the 

government at this time. But if counsel is going to demand the government agree to 

produce material it is not obligated to produce, it is quite appropriate, in the interest 

of fairly and efficiently resolving the merits of the case, to ask the defense to agree to 

do the same in return.   
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it is admissible). Defendants have obtained relief regarding earlier 

indictments according to appropriate procedures. Defendants have failed 

to establish any violation substantially influencing the grand jury’s 

decision to return the second superseding indictment, or causing grave 

doubt that the decision to indict was free from the substantial influence 

of such violations. See Bank of Nova Scotia, 487 U.S. at 254–255.   

CONCLUSION  

Accordingly, this Court should deny Defendants’ motions to 

dismiss and set this case for trial.   



 

 
 

 


