
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF FLORIDA 

 
Case No. 5:20-CR-28-MW/MJF 

 
UNITED STATES OF AMERICA 
 
v. 
 
JAMES D. FINCH, et al. 
 

Defendants. 
                                                           / 

 
DEFENDANT FINCH’S MOTION TO DISMISS  

SECOND SUPERSEDING INDICTMENT WITH PREJUDICE  
 

A United States district attorney carries a double burden. He owes an 
obligation to the government, just as any attorney owes an obligation 
to his client, to conduct his case zealously. But he must remember also 
that he is the representative of a government dedicated to fairness and 
equal justice to all and, in this respect, he owes a heavy obligation to 
the accused. Such representation imposes an overriding obligation of 
fairness so important that Anglo-American criminal law rests on the 
foundation: better the guilty escape than the innocent suffer. 
 

United States v. Wilson, 149 F.3d 1298, 1303 (11th Cir. 1998) (emphasis added) 

(citation omitted). 

Defendant James D. Finch, through undersigned counsel, moves to dismiss 

the Second Superseding Indictment with prejudice for repeat violations of the 

Defendant’s Fifth and Sixth Amendment Rights and prosecutorial misconduct 

before the Grand Juries, stating:  
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I. Procedural and Factual Background 

Finch received Grand Jury Subpoenas dated July 9, 2020, for JDF Properties, 

LLC, Phoenix Construction Services, Inc., and Phoenix Investment Services, Inc.  

Shortly thereafter, Finch was interviewed by FBI Agent Borghini on July 13, 2020, 

without counsel present.  At the conclusion of the interview, Agent Borghini 

informed Finch that he was a “witness” in this investigation.  On July 16, 2020, the 

undersigned spoke with Agent Borghini, informing him that the undersigned would 

be representing Finch and his companies.  The undersigned indicated that Finch 

would be fully cooperative.  Agent Borghini agreed that Finch could produce the 

subpoenaed documents on a rolling basis.  So, through counsel, Finch began 

producing tens of thousands of pages of documents beginning on August 4, 2020.  

On August 18, 2020, a Federal Grand Jury in Tallahassee (“Grand Jury #1”) 

returned the original, 64-count Indictment, charging Margo Anderson and Adam 

Albritton with a wire fraud honest services conspiracy and with substantive counts 

of honest services wire fraud.  ECF No. 1.  Although Finch was unnamed, the 

Indictment alleged that Finch committed several criminal acts.1  

Finch produced over 100,000 pages of documents to Agent Borghini in 

August 2020, October 2020, November 2020, December 2020, January 2021, and 

 
1 The August 18 Indictment containing allegations against Finch was presented to 
the Tallahassee Grand Jury even before the government received a complete 
production of records from JDF Properties and Phoenix Construction Services. 
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February 2021.2  The production included volumes of information and evidence 

directly negating the allegations of guilt.3   

Frustrated that the Indictment contained false and misleading information 

about him, Finch provided Bay County Sheriff Tommy Ford with a package of 

materials including a written statement detailing the many errors in the Indictment 

and public information detailing the investigating AUSA’s specific history of 

fabrication and misconduct in prior cases.4  On December 29, 2020, the government 

emailed the documents to the undersigned, stating “I wanted to make sure that you 

are aware that your client on December 22 caused the attached documents to be 

delivered to the Bay County Sheriff by a third party who advised they were from 

your client. Your client is continuing to reach out to law enforcement officials, the 

indicted former mayor, and others with an assortment of inaccurate claims and 

information.”  See Dec. 29, 2020, email with attachments, which is attached hereto 

as Exhibit A.  

 
2 There has been no suggestion that document production was incomplete, 
inadequate, or nonresponsive. 
 
3 For example, Finch’s travel records, communications with City officials, tax 
returns, internal records of company meetings with department officials, contracts, 
and commission meeting minutes directly negated many allegations in the original 
Indictment.  
 
4 Finch has known Sheriff Ford for about 2 – 3 years.  The Sheriff’s Office was 
working hand in glove with the FBI.  
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On January 12, 2021, counsel met with the government, arguing that Finch 

had been an honest, hardworking, successful businessman for over 40 years.  The 

government indicated in turn that Finch had interacted with countless public and 

government officials and therefore “must have been involved in criminal conduct” 

as a result of being in the construction business for so long.  When pressed for 

evidence of the government’s belief, however, the government stated that it had no 

specific facts to support this statement.   

On January 18, 2021, through counsel, Finch submitted a comprehensive 

letter to the government detailing his actual innocence, summarizing the exculpatory 

evidence, and correcting many factual errors that were present in the Indictment.  

See Jan. 18, 2021 letter, attached hereto as Exhibit B.  We respectfully urged the 

government to present this exculpatory evidence to Grand Jury #1 consistent with 

Department of Justice guidelines.5  The government declined because it “disagreed 

with [our] characterization of the evidence.”  

In our January 18 letter, Finch also offered to submit to an FBI-administered 

polygraph examination.  The government declined.  Finch also repeatedly requested, 

 
5 See, e.g., 28 U.S.C. § 530B (“Ethical standards for attorneys for the Government”); 
Justice Manual, § 9-11.233 (“It is the policy of the Department of Justice, however, 
that when a prosecutor conducting a grand jury inquiry is personally aware of 
substantial evidence that directly negates the guilt of a subject of the investigation, 
the prosecutor must present or otherwise disclose such evidence to the grand jury 
before seeking an indictment against such a person.”).   
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through counsel, the opportunity to testify before Grand Jury #1 to provide 

exculpatory information and answer any questions.   

Finch’s status changed from “witness” to “target” after counsel for Anderson 

indicated in its pleadings on January 28, 2021, that Finch would be an exculpatory 

witness testifying for his longtime friend, Margo Anderson, and after delivering 

highly critical documents to Sheriff Ford on December 22, 2020.6  

On March 9, 2021, Finch received for the first time a “target letter” from the 

government.7  See Mar. 9, 2021, target letter, attached hereto as Exhibit C.  The letter 

granted Finch an opportunity to testify before Grand Jury #1 if he waived all his 

rights.  Unfortunately, the government demanded that he confirm his appearance 

within three days, then appear the following Tuesday morning, March 16, a mere six 

days after being served with the “target letter.”  The government made no effort to 

coordinate schedules with counsel, who had a pre-existing law school teaching 

 
6 Counsel for Anderson challenged the Indictment on multiple grounds, including 
mistakes and misinformation.  On January 29, 2021, the Court ordered the 
government to “clean up” the Indictment, requiring amendments to factual 
allegations and corrections to multiplicitous counts.  See ECF No. 60.  The Court 
further dismissed two counts as insufficiently pled.  Id. 
 
7 After Finch had been labeled a “target,” we attempted to discuss with the AUSA 
an agreed voluntary surrender and bond.  The government refused to discuss 
voluntary surrender, asserting that Finch was a serious risk of flight and that 
voluntary surrender was the FBI’s decision in any event.  The government further 
refused to discuss bond conditions even though every single defendant in this probe 
had been released on signature bonds or on a $5,000 cash bond. 

Case 5:20-cr-00028-MW-MJF   Document 228   Filed 12/06/21   Page 5 of 34



Case No. 5:20-CR-28-MW/MJF 

6 

conflict.  Although  we immediately brought the conflict to the government’s 

attention, the AUSA declined to reschedule Finch’s appearance before Grand Jury 

#1, indicating that any appearance date beyond Tuesday, March 16, would amount 

to “unreasonable delay.”  See Mar. 12, 2021, letter, attached hereto as Exhibit D.  

Unfortunately, Finch was not permitted to appear before Grand Jury #1 to maintain 

his innocence and provide exculpatory testimony.  

On March 16, 2021, the Grand Jury (“Grand Jury #2”) returned a 43-count 

Superseding Indictment adding James Finch and former Lynn Haven City 

Commissioner Antonius Barnes.  ECF No. 64.  The Superseding Indictment 

incorporated much of the same confusing, legally flawed, inaccurate language from 

the initial Indictment.8  On March 18, 2021, the Court also entered a Discovery Order 

confirming the government’s obligations to disclose all exculpatory evidence as 

required by Brady v. Maryland, 373 U.S. 83 (1963), and its progeny, “without a 

request” by Finch.  ECF No. 86 (emphasis added).   

At Finch’s initial appearance, the government for the first time suggested to 

 
8 The Superseding Indictment charged Anderson, Albritton, Finch, and Barnes with 
a single overarching honest services conspiracy count.  The “Manner and Means” 
section, however, contained allegations of multiple independent conspiracies.  Count 
Two of the Superseding Indictment charged an alleged honest services wire fraud 
substantive count that violated on its face the applicable Statute of Limitations: 18 
U.S.C. § 3282.  Despite having no tenable legal or factual position, the government 
declined to agree to dismiss Count Two, which ultimately was dismissed by the 
Court with prejudice on April 23, 2021. ECF No. 121.  
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the Magistrate Judge that there was a “conflict” for the Anderson defense team, some 

of the most respected attorneys in Tallahassee.  The Magistrate Judge dismissed the 

suggestion out of hand and conducted the initial appearance, releasing Finch on a  

signature bond.9   

On March 23, 2021, the government filed a motion as a precursor to attorney 

disqualification.  The government moved for a “full and complete open inquiry” of 

Finch’s financial assistance with Margo Anderson’s attorney’s fees.  ECF No. 78.  

The government’s “evidence” consisted of extensive toll records analysis 

demonstrating that the attorneys were speaking to the defendants and to each other.  

The government further suggested that the Anderson lawyer’s representation of 

Finch years ago in a civil matter was somehow nefarious.  After briefing, this Court 

rejected the request for a “full and open inquiry,” merely conducting a short conflict 

inquiry.  ECF No. 100.  During the hearing on the government’s Motion for Rule 

17(c) Subpoenas, the Court strongly rejected the government’s suggestion of 

impropriety, stating during the hearing that if anyone makes an implication either 

directly or indirectly that Ms. Anderson’s attorneys are involved beyond 

representation, “I will grant a mistrial.”  Hr’g Tr. 29:24-25, June 30, 2021.    

 

 
9 James Finch was born and raised in Lynn Haven, and as he told the Magistrate 
Judge, he will likely die in Lynn Haven. 
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On June 7, 2021, Anderson’s and Finch’s counsel challenged Count 1 of the 

Superseding Indictment, arguing that it violated the well-settled doctrine of 

duplicity.  After careful consideration, the Court dismissed Count 1 of the 

Superseding Indictment on August 19, 2021.  ECF No. 185.  Following the dismissal 

of Count 1, the government agreed to “go back to the office” and attempt to “fix” 

the Indictment, for the third time.   

During the time the government was supposed to be repairing the legal and 

factual issues in the Superseding Indictment, Finch’s counsel continued to attempt 

to resolve without Court intervention discovery disputes relating to Brady issues, 

sealed pleadings and redacted 302s.  Unsuccessful in our attempts, on October 22, 

2021, Finch was forced to file a Motion to Compel the production of redacted 302s 

and sealed pleadings.  ECF No. 200.  Finch’s motion detailed a history of the 

government’s discovery violations, including the government’s false representation 

on April 1, 2021, that it was not in possession of additional Brady material.  Id. at 5.  

On November 9, 2021, the Court granted Finch’s Motion to Compel over the 

government’s objections and representations that the redacted material was not 

Brady.  ECF No. 221.  The unredacted material was produced on November 12, 

2021.  

Days before the defense received the Court-ordered production, Finch finally 

was scheduled to appear and testify before the federal Grand Jury in Pensacola 
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(“Grand Jury #3”) on November 17, 2021.  Upon reviewing the unredacted 

discovery, however, we learned that the withheld redacted material included 

shocking, unmistakably clear Brady material, despite the government’s previous 

adamant representations that the redacted material “didn’t … matter[] to this case.”  

The unredacted statements from government witnesses Michael White and David 

“Mickey” White clearly demonstrated substantial misconduct by the government, as 

well as witnesses for the government.  On November 15, 2021, with only two days 

left until his appearance before Grand Jury #3, Finch requested that the government 

delay briefly his appearance and the presentation of an Indictment, requesting an 

opportunity to bring these revelations to the Court’s attention.  See Nov. 15, 2021 

email, attached hereto as Exhibit E.  

On November 16, 2021, the government rejected our request for a brief Grand 

Jury #3 continuance, maintaining that the withheld information was not Brady 

material despite the Court’s order.  The government further suggested that its 

decision to withhold the information was driven by its lack of “confidence in [our] 

ability to control [Finch].”  The government further criticized the Court, stating “that 

the Court directed production without reviewing the redacted material or making a 

determination the material is Brady.”  See Nov. 16, 2021, email, attached hereto as 

Exhibit F.  That same day, without Finch’s exculpatory testimony, Grand Jury #3 
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returned the 26-count Second Superseding Indictment against Anderson and Finch.10  

ECF No. 214.  Incredibly, the Second Superseding Indictment contained the same 

overarching honest services fraud conspiracy count involving multiple conspiracies 

and reincorporating all manner and means allegations into the substantive Counts 

2-26.    

On November 23, 2021, the government provided three pages of testimony 

delivered to Grand Jury #1, confirming that the government solicited false 

testimony11 from Agent Borghini regarding allegations in the initial Indictment.12  

This testimony was factually contrary to readily available public information and 

 
10 The government assured the defense in writing that it would present all 
exculpatory material to Grand Jury #3. 
11 Finch had identified this false allegation to Sheriff Ford on December 22, 2020, 
which the government had known as early as December 28, 2020, when it received 
copies of the material Finch delivered to the Sheriff.  Defense counsel also brought 
proof of the government’s false allegations to the government’s attention on January 
18, 2021.  Yet, the details of this unmistakable Brady material were intentionally 
withheld for nearly a year.  
 
12 Compare Indictment ¶ 43 (alleging that the promissory note was “10 years greater 
than what was approved by the Lynn Haven City Commission”), with Superseding 
Indictment ¶ 68 (“the City Commission considered [and approved] a modification 
. . . to increase the promissory note term to 30 years.”).  The government claimed 
that the longer note had been obtained as a result of Finch’s bribing Anderson. 
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documents within the government’s possession.13  

Other specific examples of discovery violations and misconduct before the 

multiple Grand Juries are presented below. 

II. The Government has committed gross Fifth and Sixth Amendment 
violations warranting dismissal. 

 
Constitutional due process requires that the government disclose all 

exculpatory information to the defense.  Brady v. Maryland, 373 U.S. 83, 85–86 

(1963).  As the Supreme Court explained in Kyles v. Whitley, “the individual 

prosecutor has a duty to learn of any favorable evidence known to the others acting 

on the government’s behalf in the case.”  514 U.S. 419, 437 (1995).  In the context 

of identifying and producing exculpatory evidence to defense counsel, the members 

of the “prosecution team” include every agency that participated in the 

investigation—the United States Attorney’s Office, the Federal Bureau of 

Investigation, Lynn Haven Police Department, and the Bay County Sheriff’s 

Department.  United States v. Antone, 603. F. 2d 566, 569-70 (5th Cir. 1979) (the 

prosecution team includes both investigative and prosecutorial personnel); United 

 
13 The government’s discovery includes both the written minutes of the February 28, 
2017, Lynn Haven Commission Meeting documenting the unanimous approval of 
former City Manager Joe Shubert’s recommendation to increase the promissory note 
to 30 years.  The government’s position had always been that Anderson unilaterally 
altered and/or entered into agreements on behalf of the City with Finch’s companies 
without Commission review or approval. This evidence makes abundantly clear that 
the government’s narrative is flat out wrong. 
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States v. Bryan, 868 F.2d 1032, 1036 (9th Cir. 1989) (the prosecutor is deemed to 

have knowledge of anything in the possession, custody, and control of any federal 

agency participating in the investigation). 

In addition, exculpatory information “should be given to the defense as it 

becomes known to the government, since the information and material must be 

available to the defense in sufficient time to make fair use of it.”  United States v. 

Siriprechapong, 181 F.R.D. 416, 422 (N.D. Cal. 1998) (quoting United States v. 

McVeigh, 954 F. Supp. 1441, 1449–50 (D. Colo. 1997)) (emphasis added). 

Here, the government’s conduct flagrantly violates the Constitution because 

the prosecutors repeatedly have knowingly violated the Court’s Order to timely 

produce all Brady material to the defendants without request by: 

• Withholding testimony within the Grand Jury #1 transcript dated August 
18, 2020.14  Before Grand Jury #1, the AUSA solicited false information 
from the FBI.  The false testimony was material to the allegations in the 
Indictment.  Despite being alerted to this false allegation as early as 
December 2020, the government plowed forward, withholding details for 
nearly a year.  

• Withholding testimony from the government’s cooperating witnesses that 
implicates a critical investigator in extensive corruption.15  The unredacted 
302s contain unmistakably clear Brady material.  But for the Court’s order 
compelling production, the defense would have never learned that this 

 
14 Under separate pleading, Finch has filed a Motion for Leave to File Exhibits Under 
Seal, which includes, among other documents, the excerpt of the Grand Jury #1 
transcript as Exhibit 1 to the Declaration of Jeffrey M. Forman.  
 
15 Exhibits 2 and 3 to the Declaration of Jeffrey M. Forman in Support of this Motion 
include the unredacted 302s. 
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investigator has been accused by the government’s own witnesses of 
deeply troubling corruption, including “setting up” a public official, who 
was charged and prosecuted. Incredibly, the government has allowed this 
investigator to continue to extensively participate in the investigation of 
this case.16     

• Providing false and incomplete critical tape recordings of Lynn Haven 
Commission Meetings, excluding critical exculpatory portions from the 
production.  Despite the voluminous size of the government’s discovery 
production, it omitted February 28, 2017, and September 12, 2018, 
recordings of the City Commission’s meetings.  The recordings directly 
negate multiple critical allegations in the Indictments regarding the 17th 
Street construction projects.  The government’s suppression of this 
recording deprived the Grand Juries and the defense of this powerful 
exculpatory information.  

• Selectively withholding 302 reports of potential witnesses that were 
interviewed on multiple occasions.  After undue delay and unnecessary 
motion practice, the government produced several 302 reports for potential 
witnesses.   Some witnesses were interviewed on multiple occasions, but 
the government only produced one interview.  Several witnesses have 
indicated to the defense that they were interviewed multiple times.  The 
government has also steadfastly refused to produce any notes of these 
interviews. 

o The undersigned has asked the government to produce these 
interviews and notes.  In response, the government confirmed that it 
has additional 302s that are subject to production but is improperly 
holding Brady material hostage for production closer to trial and 
suggested that defense counsel should be omniscient to discuss the 
entitlement to information that is being withheld, stating: “You are 
not entitled to all 302s of all government witnesses at this time. We 
may have production of additional 302s prior to trial. If you are 
willing to give us your witness interview reports now, we may 
reconsider the timing. And if you think you are entitled under Brady 
to any particular 302, please let us know which that is and why and 
we will be happy to consider it.”   

 
16 Pursuant to the Court’s Protective Order, additional details are contained in the 
sealed Declaration of Jeffrey M. Forman in Support of this Motion. 
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This cumulative material described above not only contains evidence that 

exonerates Anderson and Finch it also contains serious impeachment evidence 

against government witnesses.17  Despite the Court’s Order compelling the 

production of the redacted information, which we now know criminally implicates 

a critical investigator on the government’s team, the government has not budged on 

its position and characterization of the evidence.  Under these circumstances, the 

government’s judgment as to what is and is not Brady and Giglio material is 

seriously compromised.   

III. The government’s misconduct before the Grand Juries substantially 
influenced the Grand Juries’ decisions to indict. 
 
In addition to the brazen discovery violations as outlined above, the following 

governmental misconduct substantially influenced the Grand Juries’ decision to 

indict.  As a result, this Court should have grave doubts that the decision to indict 

Finch was free from improper influence.  This is a non-exhaustive list but indicates 

an unmistakable pattern of government misconduct that has infected the Grand Jury 

process.18 

 
17 Strickler v Greene, 527 U.S. 263, 265 n.21 (1999) (“Brady’s disclosure 
requirements extend to materials that, whatever their other characteristics, may be 
used to impeach a witness.”) 
 
18 “The Fifth Amendment guarantees that no civilian may be brought to trial for an 
infamous crime ‘unless on a presentment or indictment of a Grand Jury. This 
constitutional guarantee presupposes an investigative body acting independently of 
either prosecuting attorney or judge,’ Stirone v. United States, 361 U.S. 212, 218 
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A. The Court should have grave concerns about the instructions 
provided to the Grand Juries.  
 

The totality of the evidence clearly places the legal instructions to Grand 

Juries #1, 2, and 3 in substantial doubt.   

• Grand Jury #1 was asked to return an Indictment that included 
multiplicitous counts.  ECF No. 60.  

• Grand Jury #2 was asked to return the Superseding Indictment on a 
count that on its face violated the Statute of Limitations.  ECF No. 121. 

• Grand Juries #2 and 3 were asked to return Indictments that included 
multiple conspiracies within a single conspiracy count and incorporated 
the multiple conspiracies into every substantive count. See ECF No. 
185 at 6 (“Given the opportunity, the Government could identify no 
facts alleged in the Superseding Indictment tying the World Claim or 
ECS schemes to the remaining [Finch-scheme] allegations . . . .  
Accordingly, this Court finds that ECS and WorldClaim are separate 
conspiracies.  Count 1 is therefore duplicitous.); see also ECF. No. 225 
(arguing that the Second Superseding Indictment has also violated the 
doctrine of duplicity on the same set of allegations previously identified 
by the Court). 

• Grand Juries #1, 2, and 3 were all presented with materially false and 
inaccurate information regarding Finch’s criminal involvement in the 
schemes outlined in the Indictments. 

• Grand Juries #2 and 3 were not presented all exculpatory information, 
the least of which was Finch’s testimony.  

 
(1969), whose mission is to clear the innocent, no less than to bring to trial those 
who may be guilty.” United States v. Dionisio, 410 U.S. 1, 17-18 (1973). 
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B. The government presented Indictments directly contradicted by 
substantial evidence provided by Finch.  

 
Much of the information provided above goes directly to the veracity and 

integrity of the charges in the three Indictments.  In addition, Paragraph 41 of the 

initial Indictment and Paragraph 66 of the Superseding Indictment alleged that 

“During the same period of time that the DDMS authorization19 was arranged [by 

Finch’s company] . . . Margo Deal Anderson accepted things of value from [Finch,] 

including travel in a private airplane for ANDERSON and another person to Biloxi, 

Mississippi, and the Florida Keys, lodging, meals and entertainment, and lodging 

aboard a private yacht and meals in Key West, Florida”  (emphasis added).  These 

allegations were demonstrably false, negated by documents and other information in 

the government’s possession before the Indictments were returned.  

On October 31, 2018, Finch’s company received a General Permit for Yard 

Trash Disposal Facility allowing his site to receive certain types of debris, including 

vegetative chips.  The permit application was initiated by Phoenix employees 

without Finch’s knowledge or involvement while Finch was in a coma, recovering 

in a Jacksonville hospital from a debilitating stroke. 

 
19 Interestingly,  the DDMS permit issued to Finch was never used.  Indeed, had 
these city-approved contractors used Finch’s site, federal, state, and local 
governments would have saved hundreds of thousands of dollars in disposal site 
expenses.  This cost savings most likely was never presented to the Grand Juries as 
well.  
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On November 6, 2018, after being released from the hospital, Finch sent City 

Manager Michael White a letter authorizing the City of Lynn to use his land and 

submit a request to the Florida Department of Environmental Protection for DDMS 

Authorization.  The request was submitted by the City Manager on November 7, 

2018, and approved on November 8, 2018.  In other words, the “period of time” that 

the government alleged Anderson accepted things of value was between October 31, 

2018, and November 8, 2018.   

Flight records show that Finch’s company plane was grounded between 

September 17 and November 13.  Thus, Anderson could not have possibly flown on 

it “[d]uring the same period of time that the DDMS authorization was arranged.”   

 

Defense counsel provided the flight logs to the government on August 4, 

2020—two weeks before the initial Indictment against Mayor Anderson and eight 

months before the Superseding Indictment against Finch.  Thus, the government’s 

failure to present this evidence to Grand Juries #1 and 2 substantially influenced the 

Grand Juries’ decisions to include factually impossible allegations in multiple 

Indictments.    
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Likewise, the Indictment and Superseding Indictment alleged that Anderson 

was on Finch’s boat during this same time on several occasions.  Yet, the allegations 

of Anderson and Finch’s boat are now curiously omitted from the Second 

Superseding Indictment, and the government has “declined” to provide any 

additional exculpatory information, Grand Jury testimony or otherwise.  In truth, 

records indicate that Finch did not have the boat during this timeframe.  It was with 

a broker in Ft. Lauderdale, Florida, for sale.  

 

C. The allegations regarding the Motorhome conflict within 
Indictments.  

 
Each indictment contains factually inconsistent allegations regarding the sale 

of the Motorhome. 

Compare With 
Finch “arranged to have the Lynn Haven City 
Engineer sell his 2006 ITAS Motorhome . . . to 
MARGO DEAL ANDERSON.”  
Indictment ¶54; Superseding Indictment ¶81 

Anderson “receiv[ed] a free Motorhome from 
[Finch].”   

Indictment ¶57; Superseding Indictment ¶84 

“No money was paid by ANDERSON or her 
husband to obtain this Motorhome.”  

Indictment ¶54(e); Superseding Indictment ¶81(e) 

“Approximately 22 months after the transfer of 
the Motorhome to ANDERSON and her husband, 
Anderson’s husband issued a $20,000 check” to 
Finch.   
Indictment ¶54(f); Superseding Indictment ¶81(f) 
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How can both the City Engineer and Finch provide the same Motorhome?  

And, who received the motorhome?  In one allegation it is only Anderson.  In 

another, it is Anderson and her husband.  In another, it is just Anderson’s husband.  

Lastly, how can the motorhome be “free” if payments were made in cash and check?  

The only thing we know for certain is that the government has not provided the 

Grand Jury transcripts and “declines” to provide that which would reveal who is 

falsely testifying about the circumstances surrounding the Motorhome.  

D. The government solicited false testimony from the FBI. 
 

The government has confirmed at least one occasion where it solicited false 

information from an agent testifying under oath before Grand Jury #1.20  The excerpt 

of the transcript reveals that the misconduct was not limited to the knowledge or 

testimony of the agent.  The false testimony begins with the AUSA asking leading 

questions encouraging the agent to merely affirm an allegation within the Indictment 

that we now know is patently false but fits the government’s slanted narrative.21   

 
20 See supra § II at 12.  
 
21 This Court has previously condemned the government’s imprecise and reckless 
accusations in this case.  See Hr’g Tr. 9, June 30, 2021 (suggesting that the Court 
cannot understand how the government when targeting defense counsel is taking 
“the worst possible spin on the facts that could be made”). 
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IV. Dismissal with prejudice is the appropriate remedy for the government’s 
violations of Finch’s Fifth and Sixth Amendment rights and 
improprieties before multiple Grand Juries. 

 
Given the gross discovery violations that have occurred thus far, and the 

government’s repeated inability to comply with Court Orders regarding discovery, 

the Court should dismiss the Indictments with prejudice pursuant to the Court’s 

supervisory powers. United States v. Jordan, 316 F.3d 1215 (11th Cir. 2003) (“The 

dismissal of an Indictment on the ground of prosecutorial misconduct is a 

discretionary call.”); see also United States v. Chapman, 524 F.3d 1073, 1084 (9th 

Cir. 2008).   Additionally, when governmental misconduct occurs in the context of 

a Grand Jury proceeding, the proper remedy is to dismiss the Indictment. United 

States v. Accetturo, 858 F.2d 679, 681 (11th Cir. 1988).  The Court may dismiss the 

Indictment when the misconduct “substantially influenced the grand jury’s decision 

to indict” or when there is “grave doubt that the decision to indict was free from the 

substantial influence of such violations.”22 Bank of Nova Scotia v. United States, 487 

U.S. 250, 256 (1988) (internal quotation marks and citation omitted); accord United 

States v. Verbitskaya, 406 F.3d 1324, 1336 n.13 (11th Cir. 2005); United States v. 

Vallejo, 297 F.3d 1154, 1166 (11th Cir. 2002).  

 
22 Prejudice is not required to be shown, however, if the error has so compromised 
the structural protections of the Grand Jury “as to render the proceedings 
fundamentally unfair,” in which case there is “a presumption of prejudice.”  United 
States v. Cavallo, 790 F.3d 1202, 1219 n.10 (11th Cir. 2015) (quoting Bank of Nova 
Scotia v. United States, 487 U.S. 250, 257 (1988)).  
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A. The government’s conduct flagrantly disregards this Court’s 
supervisory powers and the defendants’ Constitutional rights by 
repeatedly denying the defendants’ access to exculpatory and 
impeachment evidence. 
 

In Chapman, the court found that the government’s “reckless disregard” for 

its Brady obligations, as well as its misrepresentations on this issue, warranted 

dismissal of the Indictment. 524 F.3d at 1085 (“[T]he failure to produce documents 

and to record what had or had not been disclosed, along with the affirmative 

misrepresentations to the court of full compliance, support the district court’s finding 

of ‘flagrant’ prosecutorial misconduct even if the documents themselves were not 

intentionally withheld from the defense.”).  Like the prosecutors in Chapman, the 

government in this case has failed to comply with its Brady and Giglio obligations 

and has made misrepresentations to defense counsel regarding these issues.   

In its initial discovery response on April 1, 2021, the government took the 

position that “[o]ther than what has been produced in the discovery provided, the 

United States does not have information or material at this time which may be 

favorable to the defendants on the issues of guilt or punishment.  Brady v. Maryland, 

373 U.S. 83 (1963) and United States v. Augurs, 427 U.S. 97 (1976).”  After repeated 

requests by the defense, on July 19, 2021, the government’s second wave of 

discovery finally was produced.  This production confirmed that the government’s 

April 1, 2021, statement that it was not in possession of additional Brady material 

was simply untrue.  For example, a current Lynn Haven City Commissioner 
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provided testimony to the FBI on September 1, 2020, that “all Finch wanted him to 

do was make decisions that were best for the City.”  We believe that other officials 

were interviewed who stated that they have no information that Finch corrupted them 

or anyone else to obtain contracts with the City or anyone else.  That clearly relevant 

information has not been produced.   

Additionally, the government finally provided Grand Jury #1 testimony on 

November 23, 2021, confirming that it solicited and obtained false testimony during 

the presentation of an Indictment.  We believe there is substantially more 

information like this that is clearly covered by the Court’s order.  That information, 

and more, has not been produced. 

Other courts have similarly recognized that a prosecutor’s reckless disregard 

of Brady and other discovery obligations can constitute “flagrant” misconduct, 

particularly where, as here, the government refuses to acknowledge its errors.  See, 

e.g., United States v. Kojayan, 8 F.3d 1315, 1322–23 (9th Cir. 1993) (government’s 

Brady violations, misleading statements, and failure to accept responsibility for its 

wrongdoing constituted “flagrant” misconduct); United States v. Fitzgerald, 615 F. 

Supp. 2d 1156, 1159–60 (S.D. Cal. 2009) (Brady violation justifies dismissal of the 

indictment where the government did not produce exculpatory evidence before trial 

and the government misrepresented the materials it had disclosed and admitted that 

it did not keep a thorough discovery log to keep track of what had been disclosed to 
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the defense); United States v. Aguilar, 831 F. Supp. 2d 1180, 1205–06 (C.D. Cal. 

2011) (dismissing the Indictment due in part to the government’s “belated and 

incomplete disclosure” of Grand Jury testimony, which violated the government’s 

Brady duties).   

B. The cumulative effect of the government’s multiple discovery 
failures supports a finding that defendants have been prejudiced 
by the government’s misconduct. 
 

Courts have dismissed Indictments because the government’s multiple 

wrongful acts, in the aggregate, significantly prejudiced defendants.  For example, 

in United States v. Aguilar, 831 F. Supp. 2d 1180 (C.D. Cal. 2011), the court 

dismissed the Indictment after finding that the defendants were “substantially 

prejudiced” by the government’s numerous discovery “mistakes,” including the 

government’s violation of its Brady obligations. See id. at 1207 (“Within only one 

year after the return of the First Superseding Indictment . . . the docket had almost 

700 entries, many of which consist of the motions, ex parte applications, oppositions, 

hearings, and rulings necessitated by the prosecution’s astonishing number of 

‘mistakes.’ ”).  

Here, Finch is prejudiced because he has been denied access to exculpatory 

and impeachment evidence—the key evidence that proves his actual innocence.  

Thus, the prejudice cannot be more severe.  The government’s word and actions 

make it clear that the prosecutors either (1) do not understand their Brady and Giglio 
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obligations or (2) refuse to satisfy them.  As a result, the proceedings have been 

irreparably infected by the government’s intentionally depriving the defendants of 

critical evidence that this Court has ordered the prosecutors to disclose.  

C. Dismissal with prejudice is the appropriate remedy in this case. 
 

Under normal circumstances, a continuance to allow a more thorough Brady 

and Giglio review might be an appropriate option.  In this case, however, the 

government has simply chosen not to produce all Brady and Giglio material in its 

possession. As a result of its repeat misconduct, the government should not be given 

the opportunity to “salvage . . . a poorly conducted prosecution.” See Chapman, 524 

F.3d at 1087 (district court properly dismissed the Indictment for prosecutorial 

misconduct because any other remedy “would advantage the government” by 

“allowing it to salvage what the district court viewed as a poorly conducted 

prosecution”).  In sum, the government chose to violate this Court’s Discovery 

Order, violating Finch’s rights under the Fifth and Sixth Amendment.  It now must 

live with the consequences.   

Likewise, the government’s misconduct before the Grand Juries, when viewed 

in its totality, is more flagrant than a “few unwitting and inadvertent gestures by the 

prosecutor.” United States v. Pabian, 704 F.2d 1533, 1540 (11th Cir. 1983).  Indeed, 

the severe and undeniable unfair prejudice that has occurred before Grand Juries #1, 

2, and 3 cannot be overstated.  The Grand Juries have been presented with false 
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testimony and three charging documents making it appear that Finch is involved in 

multiple conspiracies that he had absolutely nothing to do with.  So, based on the 

way the Second Superseding Indictment is now pled, a jury could find that an event 

occurred unrelated to Finch and was committed by someone other than Finch and 

yet convict him of a substantive count.  Respectfully, the Court should find that the 

government’s cumulative misconduct before the Grand Juries substantially 

influenced the decision to indict multiple conspiracies against Finch into a single 

conspiracy count . . . not just once, but twice.  

D. Dismissing the Indictment with prejudice is also appropriate to 
deter future prosecutorial misconduct. 
 

Any “lesser sanction [would be] like endorsing [the AUSAs’ conduct].  

Chapman, 524 F.3d at 1088; Kojayan, 8 F.3d at 1318 (“In determining the proper 

remedy [for prosecutorial misconduct], we must consider the government’s 

willfulness in committing the misconduct and its willingness to own up to it.”). The 

prosecution in this case has a history of misrepresenting its compliance with its 

discovery obligations.  Any remedy short of dismissal with prejudice sends a signal 

to prosecutors that they can willfully refuse to comply with a Court’s order regarding 

Brady and Giglio without risking dismissal of their case.   
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V. Past Misconduct and Reported Prosecutorial Abuse 

While it gives us no pleasure whatsoever to raise this disturbing issue, a fair 

review by the Court must include the government’s documented history of abuse, 

using improper tactics identical to those used in this case.  See United States v. 

Aisenberg, 247 F. Supp. 2d 1272 (M.D. Fla. 2003) (admonishing and ultimately 

sanctioning AUSA for pursuing disqualification, the admission of fabricated 

statements and evidence, and federal charges on speculative grounds), rev’d on other 

grounds, 358 F.3d 1327 (11th Cir. 2004); Clayton v. Willis, 489 So.2d 813, 815 (Fla. 

5th DCA 1986) (comparing prosecutor’s use of the Grand Jury to “giving a small 

boy a loaded pistol without instruction as to when and how it is to be used”).  A 

comparison of the reported prior violations and tactics in this case demonstrates an 

unmistakable pattern, including:  

• Hosting conspicuous news conferences to announce the Indictments;23 

 
23 The media on this case have been particularly coordinated and intense.  The United 
States Attorney’s Office for the Northern District of Florida authorized over  
$400,000 on outside media relations with a Tallahassee-based media company.  See 
Jeff Burlew, U.S. Attorney Larry Keefe stepping down amid federal prosecutor 
transition, Tallahassee Democrat, (Mar. 1, 2021. 11:17 a.m.) 
https://www.tallahassee.com/story/news/local/2021/02/26/north- florida-u-s-
attorney-larry-keefe-stepping-down-federal-prosecutor-transition-biden-
president/6788891002/. (U.S. Attorney’s “office had a contract with [Sachs Media 
Group] for public relations, allowing maximum payments totaling $429,000 over 
five years.”).  This type of outside “media budget” funded by the Department of 
Justice is extraordinary.  The relationship violated federal law, 5 U.S.C. § 3107 
(prohibiting the use of appropriated funds to hire publicity experts). 
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• Incitement evoking community outrage;24 

• Presentation of false allegations and improper legal instructions to the Grand 
Juries;25 

• Proceeding to Indictment without meaningful oversight;26 

• Blurring the lines between ethics/morals and criminal conduct; 

• Returning lengthy Indictments full of matters unnecessary to the essential 
elements of a crime; 

 

 
24 Aisenberg determined that the language used by the AUSA in the Indictment was 
for “sensational and evocative value” and found the AUSA’s presentation 
“unjustified” and “misleading.”  Aisenberg, 247 F. Supp. 2d at 1277.  Likewise, the 
Indictment was “unaccountably lengthy and replete with matters that are (at best) 
mere surplusage and unnecessary to the essential purpose of an indictment.”  Id. at 
1278.  The same can be said about the Indictments in this case. 
 
25 The charges in Aisenberg were grounded in a series of audio recordings.  After the 
District Judge thoroughly reviewed the recordings, he stated that despite what the 
government repeatedly represented in court and at press conferences was contained 
on the tapes, in truth, the recordings were “largely inaudible.”  Aisenberg, 247 F. 
Supp. 2d at 1285.  Similarly, the foundation of the government’s narrative involving 
Anderson and Finch is riddled with false testimony and factually impossible 
allegations.  See supra § III at 15–18.  
 
26 Following the District Judge’s review of the recordings, the Aisenberg court urged 
the U.S. Attorney for the Middle District of Florida to review the matter, noting that 
his “order was intended principally to signal to the responsible supervision at the 
office of the United States Attorney (who, perhaps, lacked first-hand knowledge of 
the matter) that the presiding district judge harbored an informed view that the 
recordings upon which the United States relied in this prosecution were apparently 
insubstantial as evidence.”  Aisenberg, 247 F. Supp. 2d at 1285.  From requesting 
clearly inappropriate subpoenas under Rule 17(c), ECF No. 173 (Sealed), to 
returning multiple Indictments with the same legal flaws, ECF Nos. 185, 225, to 
indicting a count that violated the statute of limitations on its face, ECF No. 121, the 
same conclusions can be drawn about the government in this case.  
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• Targeting discretionary or democratic decisions;27 

• Baseless allegations of conflict and disqualification;28 

• Suggesting the unreasonable delay of production until shortly before trial;29 
and  

• A Court finding of serious government misconduct. 

 
27 The Supreme Court in McNally v. United States, 483 U.S. 350 (1987) warned that 
allowing the prosecution of “honest services” fraud on vague standards would 
“involve[] the Federal Government in setting standards of disclosure and good 
government for local and state officials.”  Id. at 360.   
 
28 In Aisenberg, the District Judge condemned the AUSA’s litigation tactics, 
including attorney disqualification based on an alleged conflict of interest.  
Aisenberg, 247 F. Supp. 2d at 1281–82.   In this case, the government suggested to 
the Magistrate Judge at Finch’s initial appearance that it was a “conflict” for the 
Anderson defense team to stand in for the undersigned, who was in Miami.  But for 
the government’s refusal to discuss and coordinate a voluntary surrender for Finch, 
the undersigned would have been present and available for Finch’s initial 
appearance.  In any event, the Magistrate Judge recognized the government tactic 
for what it was.  The government thereafter, through dubious means, sought to sow 
the seeds of disqualification through its attorney’s fees allegations, which incredibly 
remain an overt act in the Second Superseding Indictment despite the Court’s 
findings and powerful admonition. 
 
29 In Aisenberg, the District Judge was critical of the AUSA’s suggestions to delay 
hearings or submit government-prepared documents for consideration by the jury.   
Aisenberg, 247 F. Supp. 2d at 1283. In many respects, the government is 
implementing similar tactics, including the suggestion that the jury should decide 
the legal issue of duplicity.  ECF No. 159 at 22.  The government even went as far 
as misstating the law within the Eleventh Circuit.  See ECF No. 164 at 2 (“The 
Government fails to include a single citation from the Eleventh Circuit (or any 
Circuit) for the proposition that a district court should deny a pre-trial motion 
alleging duplicity because sorting out indictment confusion is a ‘jury function.’ They 
did not cite to a single authority because there is no such rule.”). The government is 
also holding Brady material hostage for production closer to trial.  See supra § II at 
12–13.  
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VI. Alternatively, Finch requests “open file” discovery and permission for 
additional Court-ordered production to supplement this Motion if the 
Court deems it necessary. 
 
Pursuant to Federal Rule of Criminal Procedure 6(e)(3)(E), this Court can 

compel production of the Grand Jury transcripts because they “may” reveal that 

additional grounds “exist for a motion to dismiss the indictment.”   The Grand Jury 

“has been regarded as a primary security to the innocent against hasty, malicious and 

oppressive persecution; it serves the invaluable function in our society of standing 

between the accuser and the accused . . . to determine whether a charge is founded 

upon reason or was dictated by an intimidating power or by malice and personal ill 

will.”  Wood v. Georgia, 370 U.S. 375, 390 (1962).  Implicit in the Fifth Amendment 

“is the guarantee that a defendant will be indicted only upon the informed and 

independent determination of a legally constituted grand jury.”  United States v. 

Sears, Roebuck & Co., 719 F.2d 1386, 1391 (9th Cir. 1983) (citing Stirone v. United 

States, 361 U.S. 212, 218–19 (1960)).  The Grand Jury cannot adequately shield the 

wrongly accused from indictment if it is misinformed by the government.  Finch has 

substantial grounds to believe that the government has misinformed the Grand Juries 
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regarding material facts and the applicable legal standards here.30    

As a result, given the allegations in the Indictment, the Superseding 

Indictment, the Second Superseding Indictment, and other public pleadings filed by 

the government, Finch has substantial grounds to believe that the government 

provided legally incorrect instructions to the Grand Jury regarding a single 

conspiracy to commit honest services fraud and knowingly false testimony regarding 

matters relevant to the charges.  Disclosure of the relevant Grand Jury materials 

under Rule 6(e)(3)(E)(ii) is required to “ensure the integrity of the grand jury 

process, incentivize prosecutors to be careful in instructing a grand jury, and give 

some teeth to the grand jury’s ‘shield’ function.”  United States v. Facteau, No. 1:15-

CR-10076-ADB, 2016 WL 4445741, at *5 (D. Mass. Aug. 22, 2016) (citing United 

States v. Mandujano, 425 U.S. 564, 573 (1976)).   

In United States v. Etienne, No. CR 17-00093 WHA, 2019 WL 2548790, at 

*2 (N.D. Cal. June 20, 2019), the prosecutor had previously expressed an incorrect 

understanding of the relevant law.  Id.  The court concluded that “[p]roviding the 

defense with the instructions to the grand jury . . . avoids a possible injustice by 

 
30 On November 19, 2021, Finch requested “early production of Grand Jury 
transcripts from all three Grand Juries, including the AUSA to Grand Jury colloquies 
outside the presence of any witness” because “the colloquies may have included 
erroneous information and legal instructions” and to confirm that all Brady material 
was in fact presented to the Grand Jury, as promised by the government.  On 
November 23, 2021, the government “decline[d]” to provide Grand Jury transcripts 
as requested.  
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ensuring a similar misstatement was not made during the grand jury proceeding.”  

Id.  “Furthermore, the need to disclose such documents outweighs the need for 

secrecy because the government has already arrested and indicted the defendants it 

intended to.”  Id.  And “[d]isclosure of the instructions is also sufficiently narrow 

and focused as it only addresses whether a similar misstatement was made.”  Id.; see 

also United States v. Ho, No. 08-00337, 2009 WL 2591345, at *4 (D. Haw. Aug. 20, 

2009) (prosecutor’s previous misstatement of law demonstrates need for disclosure); 

United States v. Bravo-Fernandez, 239 F. Supp. 3d 411, 416 (D.P.R. 2017) (same).   

Given the government’s minimal secrecy interests, courts typically will only 

deny a defendant’s request for Grand Jury transcripts based on a possible erroneous 

Grand Jury instruction where the defendant “merely speculates that the government 

gave incorrect and/or misleading instructions to the grand jury and deprived [the 

defendant] of their Fifth Amendment right to an indictment by an independent and 

informed grand jury.”  United States v. Howard, No. CR H-03-0093, 2005 WL 

8157705, at *2 (S.D. Tex. Apr. 7, 2005) (emphasis added).  The evidence here far 

surpasses mere speculation that the prosecutor misstated the law regarding a single 

conspiracy to commit honest services fraud to Grand Juries #1, 2, and 3.  

Respectfully, and alternatively, the Court can order the government to 

produce the transcripts of testimony and its instructions to Grand Juries #1, 2, and 3, 
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all witness reports, and the notes of agents conducting the interviews and allow us 

to supplement this Motion to Dismiss as appropriate.  

VII. Conclusion 

While a prosecutor “may strike hard blows, he is not at liberty to strike 
foul ones. It is as much his duty to refrain from improper methods 
calculated to produce a wrongful conviction as it is to use every 
legitimate means to bring about a just one.”  
 

Berger v. United States, 295 U.S. 78, 88 (1935) (J. Sutherland). 

For the reasons stated above, the Second Superseding Indictment should be 

dismissed with prejudice.  Alternatively, this Court can enter an Order granting 

Finch’s requests for copies of all Grand Jury transcripts, all witness reports, and the 

notes of the interviewing agent(s), allowing the defense to supplement this Motion 

to Dismiss as appropriate.     
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LOCAL RULE 7.1(F) CERTIFICATION 

Pursuant to Local Rule 7.1(F), the undersigned certifies that this motion 

contains 7,907 words pursuant to the word count provided by Microsoft Word. 

 

LOCAL RULE 7.1(K) REQUEST FOR EVIDENTIARY HEARING 

Pursuant to Local Rule 7.1(K), Defendant James D. Finch respectfully 

requests that the Court set this matter for an evidentiary hearing on the issues raised 

in this Motion to Dismiss.  The undersigned estimates that the defense would need 

approximately 90 minutes to call witnesses and for argument.   
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Respectfully submitted, 
 

 /s/ Guy A. Lewis 
Guy A. Lewis  
Florida Bar No. 623740 
Jeffrey M. Forman 
Florida Bar No. 105135 
The Law Offices of Guy A. Lewis PLLC 
12575 SW 67th Avenue 
Pinecrest, Florida 33156 
954-688-6340 
glewis@lewistein.com 
jforman@lewistein.com 
 
Counsel for Defendant,  
James D. Finch 

 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on December 6, 2021, I electronically filed the 

foregoing document with the Clerk of the Court using CM/ECF and that a true and 

correct copy of the foregoing has been served electronically via the CM/ECF System 

on all counsel of record. 

 

/s/ Guy A. Lewis 
GUY A. LEWIS 
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From: Guy Lewis
To: Jeffrey Forman
Subject: Fwd: Documents from James Finch
Date: Tuesday, December 29, 2020 9:28:15 AM
Attachments: SKM_C65920122210140.pdf

SKM_C65920122210141.pdf
SKM_C65920122210150.pdf

Sent from my iPhone

Begin forwarded message:

From: "Kunz, Stephen (USAFLN)" <Stephen.Kunz@usdoj.gov>
Date: December 29, 2020 at 9:21:34 AM EST
To: Guy Lewis <glewis@lewistein.com>
Cc: "Borghini, Lawrence P. (JK) (FBI)" <lpborghini@fbi.gov>
Subject: Documents from James Finch


Guy:
 
          I wanted to make sure that you are aware that your client on
December 22 caused the attached documents to be delivered to the
Bay County Sheriff by a third party who advised they were from
your client. Your client is continuing to reach out to law enforcement
officials, the indicted former mayor, and others with an assortment of
inaccurate claims and information.
 
Stephen M. Kunz
Assistant United States Attorney
National Security/ATAC Coordinator
Northern District of Florida
(850) 216-3830 (office)
(850) 354-1782 (cell)
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LAW OFFICES OF GUY A. LEWIS, PLLC 

 
12575 SW 67TH AVENUE . PINECREST, FLORIDA 33156 

TELEPHONE (305) 775-7880  

 
January 18, 2021 
 
Via Email 
 
Stephen Kunz 
Assistant United States Attorney 
111 North Adams Street 
4th Floor U.S. Courthouse 
Tallahassee, FL 32301 
Email: Steven.Kunz@usdoj.gov 
 
 RE: James Finch 
 
Dear Steve,  
 
 Thank you for meeting with us regarding James Finch.  We appreciate your 

time and attention to this matter, which is obviously of critical importance to James, 

his wife, and family.  As you review this submission, please keep an open mind in 

evaluating this case and our arguments, which are made with the utmost respect.  

We remain available to discuss the matter, provide additional documents, or engage 

as the government sees fit to demonstrate the rightness of our position as outlined 

below. 

INTRODUCTION 

We have spent the last year reviewing this matter carefully, including 

interviewing witnesses, gathering and reviewing documents, and conducting our own 

investigation, including site visits, forensic analysis, and general background 

investigation.  We have further studied carefully the prior indictments issued by the 
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government, along with reviewing the comments made by the government covered in 

the media.1   

After carefully considering the particular facts of this matter, we are convinced 

that James did not participate in any type of conspiracy to violate federal law.  The 

overwhelming evidence indicates that James never offered nor paid a bribe or reward 

to anyone in violation of federal law.  James did not improperly “bid rig.”  And, James 

did not conduct a transaction with a used motorhome, resulting in a violation of 

federal rules or regulations, and then lie to the FBI about it.  In short, James simply 

did not operate with any intent to violate federal law, and the evidence the 

government has accumulated falls woefully short of proving such a violation beyond 

a reasonable doubt.  Accordingly, we would urge you to decline to prosecute James.  

As indicated above, much of our work has been performed without the benefit 

of any meaningful, substantive interaction from the government despite our request.  

It has been my experience that prosecutors often engage with counsel even providing 

reports, recordings, and other evidence to demonstrate the quality and quantity of 

the case amassed by the government.  The government has declined to engage in any 

substantive meaningful discussions in this case.  Instead, the government has only 

indicated generally that in its view there is sufficient evidence to charge James.  The 

government has not provided or even proffered any inculpatory information, 

 
1 Unfortunately, the government has violated the Department of Justice Media policy 
on multiple occasions.  See Justice Manual §§ 1-7.500, 1-7.600, and 1-7610. 
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including but not limited to incriminating tapes, meetings, discussions, co-

conspirator testimony, admissions, forensic analysis, accountant testimony, 

undocumented or non-accounted-for payments, phony tax returns, kickbacks, or 

anything of the like.  Our conclusion therefore is that the government is simply 

relying primarily on hearsay testimony of now convicted felon, former City Manager 

Michael White, and an incomplete universe of documents, which are perceived 

wrongly to be criminal transactions.  In context, this evidence is insufficient to form 

a basis to charge James consistent with the Justice Manual (JM) and Department of 

Justice (DOJ) practice.   

As outlined above, in reaching our conclusion that charging James would be 

contrary to DOJ policy, we have reviewed volumes of documents, emails, invoices, 

bank statements, and financial statements.  We also have conducted numerous 

interviews with James, his employees, and other relevant witnesses.2   

 Rather than corrupt intent, the overwhelming evidence and unbiased 

testimony reflects James’s intent to assist the City of Lynn Haven, which he has 

called home for over 70 years, and to conduct his business transparently and within 

 
2 We would urge the government to provide, or at the very least proffer, any specific 
information, including 302s.  At our last meeting, you did indicate that the Mayor 
allegedly made statements “to others” about conducting post-hurricane business with 
James, and that the used motorhome transactions was “suspicious.”  I contrast this 
with a recent case with the DOJ and the FBI where the government provided us with 
302s and recordings prior to indictment. 
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the confines of the law.3  All of James’s construction proposals were submitted and 

then approved solely based on merit – nothing more; nothing less.   

Indeed, the business relationship between James and the City of Lynn Haven 

was completely transparent and open; contracts were in writing; emails were 

exchanged; changes were documented and discussed; meetings with multiple officials 

occurred; presentations were made before the City Commission; and every Lynn 

Haven City Commissioner reviewed each proposal from Phoenix Construction 

Services, Inc. (“Phoenix”) and unanimously voted in favor of Phoenix, including the 

17th Street Drainage and the Half Cent Sales Tax projects.  This squarely belies any 

conclusion that Mayor Anderson held unilateral approval authority or that James 

had some type of special, illegal relationship with her.4  James’ only desire was to 

operate in a bona fide, legitimate manner, as the documents, emails, and witnesses 

(many of whom we have interviewed, but the government has not) bear out. 

Consistent with our discussions, you have allowed us to submit this position 

paper.  Again, we are grateful for this opportunity.5  Below, we have outlined James’ 

 
3 As indicated below, James has never been charged or convicted of any criminal 
conduct relating to corruption. 
 
4 As discussed more fully below, the Lynn Haven Charter places all contracting 
authority in the hands of the City Manager.  The Mayor’s duties are, in reality, 
ceremonial in nature. 
 
5 Should the government ultimately reject our position and decide to proceed with 
criminal charges against James, we would respectfully request notice and an 
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role, participation, and interactions with the City of Lynn Haven.  Using Mayor 

Anderson’s Indictment generally as a guide, along with public statements made by 

your office, we discuss below the evidence, including multiple fatal weaknesses of 

prosecution.   

 
opportunity to raise this matter with your Office’s Chief of the Criminal Division and 
the United States Attorney.  Depending on the outcome of that process, we further 
respectfully reserve our right to seek review at the Department of Justice level in 
Washington, D.C.   
 
As I mentioned during our January 12, 2021 meeting in your office, there are certain 
areas that the Justice Manual requires Main Justice notification and approval.  See 
Justice Manual § 9-27-300 (“All but the most routine indictments should be 
accompanied by a prosecution memorandum that identifies the charging options 
supported by the evidence and the law and explains the charging decision therein. 
Each United States Attorney’s Office and litigating division of the Department is 
required to promulgate written guidance describing its internal indictment review 
process.”).  Indictments involving, public officials, allegations of honest services fraud, 
and antitrust violations are anything but “routine.”  They require formal notification 
and approval.  See Justice Manual § 7-1.200 (“A United States Attorney with evidence 
of a possible antitrust violation should consult with the Antitrust Division to 
determine who should investigate and prosecute the case or that aspect of a case.”), § 
9-85.100 (“The Public Integrity Section of the Criminal Division has supervisory 
jurisdiction over [crimes which affect government integrity, including bribery of 
public officials and accepting a gratuity, election crimes, and other related 
offenses].”), § 9-85-101 (“[G]overnment attorneys should take particular care and 
should not hesitate to consult with the Public Integrity Section of the Criminal 
Division.”).  While you disagreed with my position, I would urge you to seek 
clarification from Main Justice. 
 
We do not think that required notification has occurred or that approval was 
obtained.  Therefore, apart from the merits, which we plan on raising through 
appropriate channels, we anticipate raising the procedurals flaws as well.  I am happy 
to discuss this in more detail.   
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Simply stated, the government’s case is fatally flawed for one primary reason:  

James is innocent.  He did not violate federal law.  He did not “bribe” anyone with an 

intent to violate federal law.  He did not engage in illegal “bid rigging.”  He did not 

participate in some type of used motorhome transaction that violates federal rules 

and regulations and then later make a false statement to the FBI about it.  Instead, 

as he has done for over 40 years without incident, James has tried his best to honor 

his City, companies, employees, and contractual obligations faithfully and honestly.   

We are firm in the rightness of our position.  We would be happy to provide 

any additional documents or answer any further questions you may have.  We would 

further agree to make James available for an FBI-administered polygraph 

examination specifically regarding the allegations contained in the Indictment 

against Mayor Anderson.6   

Again, we are convinced that James is innocent of any wrongdoing.    Based on 

these circumstances, we would urge your office to decline to prosecute James 

criminally.  It is the right result for the right reasons. 

 

 

 

 
6 As discussed below, without counsel present, James provided the FBI with 
statements that clearly exculpate the Mayor, disputing the allegations contained in 
the indictment against her.  If called by counsel for the Mayor, James will testify on 
her behalf consistently with the statements he provided to the FBI. 
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DECLINATION IS APPROPRIATE 

 

James D. Finch 

 James Finch was born and raised in Lynn Haven, Florida.  His father passed 

away when he was three years old and his mother, Vassie Fuller, raised him and his 

five siblings on welfare.  He started working at a young age, accepting jobs at the 

local gas stations and restaurants before working for a race team as a pre-teen.   

At sixteen, he started working construction jobs, and would later join the 

union, become a certified crane operator, and travel the Southeast from project-to-

project.  In the early 1980s he saved up $6,000 and owned a single truck, which would 

mark the beginning of his independence and the formation of Phoenix Construction 

Services.   After forming Phoenix, he bid on and was awarded his first government 

contract for $581,000 at the Tyndall Air Force Base for a runway repair project in 

1983.    

For the next 40 years, James specialized in government contracts and has been 

awarded over $700 MM in government (federal and state) construction contracts. 

Less than 8% of this amount was awarded by the City of Lynn Haven over the past 

40 years.   
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In all this time, neither James nor any of his employees have ever been 

investigated, accused, charged, arrested, or convicted of a bribery, fraud, or collusion.7  

Instead, he has worked tirelessly to establish an honest and honorable reputation as 

a hardworking businessman.  He has a strong reputation in the community for his 

tenacity, truthfulness, and philanthropy.  Bribery and corruption are simply not in 

his character, as many upstanding individuals will testify.   

The true measure of James is best reflected by his giving and charitable 

nature.   He is a proud citizen of Lynn Haven, Florida, and a two-time citizen of the 

year.  He routinely donates time, money, and services to his community.  In fact, he 

has paid for the City’s Fourth of July fireworks display for the past four decades, 

donated countless amounts of resources into City projects, and directly supports 

several charities and individuals with disabilities.  He recently donated hundreds of 

palm trees worth tens of thousands of dollars to the City as replacements.  These are 

merely a few examples of James’ good works, and we stand prepared to provide 

dozens of additional examples when appropriate.   

James is also 70 years old and a cancer patient-past and present.  He has 

already survived a serious stroke in 2018, just days before Hurricane Michael, and is 

 
7 At our meeting on January 12, 2021, the government recognized that James has 
been a successful businessman, interacting with countless public and government 
officials over the last 40 years.  The government indicated that James “must have 
been involved in criminal conduct” as a result of being in the construction business 
for so long.  When pressed for evidence of the government’s belief, however, the 
government stated that it had no specific facts to support this statement.    
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now battling stage three liver cancer.  He is undergoing chemotherapy and actively 

working with his physicians for additional testing and treatment.  Because of the 

sensitivity and confidentiality of his medical condition, treatment, and prognosis, we 

have decided not to include or attach this information within this letter, but can 

provide further documentation and details, if necessary.  In short, James’ health 

situation is extremely precarious.   

 

Friendship with Mayor Margo Anderson  

 Before we address the exculpatory evidence related to the debris disposal, the 

17th Street Ditch Project, the Half Cent Sales Tax, and the used motorhome 

transaction, it is imperative that the government and ultimately the Grand Jury fully 

understand James’s connection to Margo Anderson and her husband, Virgil 

Anderson, Jr. (“Lee”).   

 James has known Margo’s family for nearly 60 years through her father Luis 

and her uncle Jack, who were also in the construction business and retired in Lynn 

Haven.   Lee was also an employee for James’s NASCAR Racing Team.  When the 

team was actively competing, Lee frequently traveled with James (via boat or plane).  

In fact, Lee and Margo have always been more family than a guest.  Lee has also 

purchased numerous trucks and motorcycles from James over the past several 

decades.   Also, James was Lee’s best man when Lee married Margo 20 years ago.  
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 For more than 40 years, Margo and Lee have been true family friends.  And, it 

is undisputed that Lee and Margo have traveled with James before and after her 

being elected Mayor.  It is a course of regular conduct that cannot be ignored by the 

government in evaluating this case.   

Importantly, James has never offered or lent the use his plane or boat to Lee 

or Margo.  All trips included James and were for pleasure.  There was no official 

business agenda, and certainly no evidence indicates that there was any type of “quid 

pro quo.”  In other words, Lee, Margo, and James were family.  There was no illegal 

bargain.  And frankly, the travel would have occurred with or without Lee or Margo 

Anderson.   

 Aside from inviting them to come with him on trips, James never offered to pay 

for Margo or Lee.  Unless the hotels provided a two-bedroom suite free-of-charge to 

James, the Andersons always paid for themselves.   

 Considering their longstanding friendship and history of travel together, any 

claim that the continuation of their friendship, including sporadic family travel, 

amounts to an illegal quid pro quo rings utterly hollow.  When viewed in its true, 

honest, and historical context, the evidence is insufficient to establish beyond a 

reasonable doubt that James acted with criminal intent.8   

 
8 The Department of Justice Manual instructs prosecutors to proceed with charging 
and indictment only when the government can prove its case beyond a reasonable 
doubt, even though the standard for Indictment is merely probable cause.  See 
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Claims of Corruption and “Bribery” are Unsupported by the Evidence 

 James has never given, offered, nor agreed to give anything of value to illegally 

influence or reward an official in connection with a business, transaction, or series of 

transactions.  This is true for all of James’s dealings, not just those with the City of 

Lynn Haven.  All of the alleged “benefits” or “value” provided to Margo is outside the 

scope of 18 U.S.C, §§ 201, 666, and 1343 and completely unrelated to City business 

or contracts.  Our position is wholly supported by the Commission Meeting Minutes, 

letters between Phoenix and City officials, emails, flight logs, bank statements, 

contracts, change orders, invoices, public records, and witness testimony. 

For the sake of brevity, we have not separately addressed each paragraph of 

the Indictment below.  Please allow us, however, to summarize the exculpatory 

evidence as it relates to the Hurricane Debris Disposal, the 17th Street Ditch Project, 

the Half Cent Sales Tax, the Bid Rigging allegations, and the purchase and sale of 

the used 2006 motorhome.   

 

 

 

 
Justice Manual § 9-27.300 c.1 (“At the outset, the attorney for the government should 
bear in mind that he/she will have to introduce at trial admissible evidence sufficient 
to obtain and sustain a conviction, or else the government will suffer a dismissal, or 
a reversal on appeal. For this reason, he/she should not include in an information, or 
recommend in an indictment, charges that he/she cannot reasonably expect to prove 
beyond a reasonable doubt by legally sufficient and admissible evidence at trial.”) 
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Summary of Exculpatory Evidence 

The following exculpatory evidence should be included in your evaluation of 

the case against James.  It also eventually must be presented to the Grand Jury 

should you decided to proceed.  Again, we request that James be allowed to testify 

before the Grandy Jury, which is encouraged by the Justice Manual when requested 

by the subject or target of an investigation.9  Should you decide not to allow James to 

testify or decline to present the following exculpatory evidence to the Grand Jury, 

please notify us in advance.  

 

Hurricane Debris Disposal 

• James was hospitalized in a coma in the days following Hurricane Michael and 
did not return home until October 31, 2018. 

• James’s employees took the initiative to prepare and collect the information 
necessary for apply for a permit to receive vegetive debris or chips following 
Hurricane Michael. 

• James’s dumpsite provided an alternative location that alleviated damage to 
City owned property and would reduce costs to the City over the long term. 

• The current Indictment omitted the following facts from the allegations 
regarding planning, permitting, and availability of City owned property: 

 
9 Justice Manual § 9-11.152 (“[W]here no burden upon the grand jury or delay of its 
proceedings is involved, reasonable requests by a "subject" or "target" of an 
investigation, as defined above, to testify personally before the grand jury ordinarily 
should be given favorable consideration.”) 
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o The City property was approximately 10 acres and was not prepared or 
dug out to receive debris; thus, addition costs would have been incurred.  

o The City property was only a temporary solution for debris disposal; 
thus, the City would have incurred additional costs to relocate the 
dumped debris.  Moreover, Bay County had indicated that it would not 
accept debris from the City; thus, forcing the City to use privately owned 
dumpsites. 

o James’s property was the closest permitted privately-owned dumpsite, 
a couple hundred acres in size, immediately available, and could 
accommodate the logistics required.    

• Two FEMA Monitors were selected and stationed at James’ dumpsite.  The 
FEMA Monitors communicated with a Phoenix employee to verify load 
amounts for invoicing to the City’s selected contractors for debris removal.  

• Most of the funding for the invoices came from FEMA.  Approximately 90% 
from FEMA, 5% from the State of Florida, and the City of Lynn Haven was 
only responsible for 5% of the costs.  

 

17th Street Ditch Project 

• Issues with the 17th Street Ditch plagued the citizens of Lynn Haven for several 
years.  The drainage ditch was approximately 6,000 feet long, 20-30 feet wide, 
and 20 feet deep with no guard rails.  It was a danger to the community. 

• The City was only addressing 200-300 feet of the ditch as a time, and these 
projects typically cost $300,000 or more.   

• The City Engineer estimated that the cost to repair the entire 6,000 feet would 
cost $7-8 MM. 

• In April 2015, Phoenix Construction was selected by the Commissioners to 
repair one of the 200-300-foot sections.  
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• Understanding the needs of the City, James prepared an estimate and offered 
to complete the repairs for ditch and finance the project. James’s estimation 
and offer to complete the entire project was $2-3 MM under the Engineer’s 
estimated costs.   

• On August 25, 2015, four City Commissioners unanimously voted to allow 
Phoenix Construction to begin working on the ditch that extended to the East 
of the City (“Change Order #1”) for $3,720,000 at 2.55% for 20 years. 

• All subsequent change orders came at the request of the City Manager (Joel 
Schubert) and were unanimously approved by the City Commissioners.   

• Phoenix never received a signed Promissory Note until March 20, 2017.  In 
fact, the City requested to extend the contract to complete the west portion of 
the project owned by the city and to the extension the contract and note to 30 
years, which did not carry prepayment penalties.  This proposal was 
unanimously approved on February 28, 2017. 

• Invoices for the FDOT Partnership portion of the project were paid when the 
job was completed.  This portion of the project was never financed by James.  

 

“Bid Rigging” 

The West side of the 17th Street Ditch Project included a partnership with 
FDOT.  In fact, the City Commissioners specifically discussed this during the August 
25, 2015 meeting and excluded that portion of the project from Change Order #1 
because the City was required to solicit bids.  

On September 20, 2018, the City received three sealed bids for the partnership 
project with FDOT.  Phoenix was the lowest bidder and was unanimously 
recommended by the Commissioners to complete the job.   

Incredibly, the current Indictment recklessly claims that Phoenix’s selection 
and award was part and parcel to a “routine bid rigging scheme” between James, his 
son-in-law, and (GAC) Derwin White. This claim is patently false.   
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The following additional exculpatory evidence should be considered and 
ultimately presented to the Grand Jury if the government wrongly decides to proceed:  

• Phoenix is only one of a handful of contractors within the City and County that 
are accredited and approved for FDOT projects.10 

• Phoenix’s construction yard was less than 15 feet from portions of this project. 

o The reduced distance greatly impacted the costs associated with the 
logistics of providing materials, trucks, and other resources to the job 
site.  

o This cost-saving benefit was not available to either of the other bidders 

• James’s son-in-law has denied this “bid rigging” allegation, instead, stating 
that Phoenix had the low bid due to its proximity to the project’s location.  

 

Half Cent Sales Tax 

• Only two groups applied to be considered by the City and citizens to manage 
the design-build projects funded by the Half Cent Sales Tax. Each 
Commissioner independently ranked Phoenix as the #1 preferred contractor 
for the design-build projects.  

• Despite what is indicated in the indictment against her, Mayor Anderson 
never participated in the negotiations for planning or prices associated with 
the Half Cent Sales Tax.  The City was represented by the various Directors 
for Public Works, Utilities, Water, Sewer, and Maintenance.   

• None of the design-build plans were granted without the Directors’ input and 
approval.  

 
10 For decades, Phoenix has maintained favorable certifications necessary to bid on 
federal, state, county, and city projects.  Each certification only comes after rigorous 
review of the company’s financial status, prior projects, and a detail-oriented due 
diligence process.   
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Used motorhome11 

• Chris Forehand with Panhandle Engineering (City’s Engineer) approached 
James and inquired whether he would be interested in purchasing Chris’s 2006 
used motorhome.   

o Chris owed $106,000 on the motorhome and was offering to sell it for 
$100,000-120,000.  

o According to James, the used motorhome value was nowhere near 
$106,000.  It was dated, needed interior repairs, engine work, and new 
paint. 

• James offered $75,000 to Chris, who declined the offer.  One week later, Chris 
returned and asked for James was still interested in purchasing the used 
motorhome for $75,000.  James accepted, paid Chris, and James received the 
signed title.  

• Just a few days later, Lee Anderson came by James’s office, saw the motorhome 
parked out back, and asked James if he was interested in selling or trading for 
the used motorhome.  

• James offered to sell it for $70,000 (taking a $5,000 loss), because he wanted 
to get rid of it as it needed more work and repairs than he originally 
estimated.12  

 
11 Because the current Indictment alleges that James made a false statement to an 
FBI agent, we respectfully request a copy of the 302 regarding the interview with 
James, as a matter of fairness.  
 
12 We were also informed that the government had the used motorhome appraised 
after it was seized from the Anderson’s home.  Even after Margo and Lee poured tens 
of thousands of dollars into the used motorhome, it only appraised for $57,000.  The 
government’s appraisal supports James’s evaluation during his negotiations with 
Chris and explains why he was willing to sell it at net “loss” after further inspection. 
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• Lee said he would buy it for $70,000, requesting that James finance it; the 
parties agreed.   

• James never sold the used motorhome to Mayor Anderson.  At all times, he 
was dealing with Lee – his long-time friend whom he had sold several vehicles 
and bikes during their friendship.   

• An expert will testify that James did not violate state law in accepting title and 
then passing same to Lee.13 

 

General Exculpatory Evidence 

• Following Mayor Anderson’s Indictment, the City reapproved its contracts and 
has continued its business with Phoenix. 

• For the last 40 years, all Phoenix contracts with the City have been 
unanimously approved.  

• As Mayor Commissioner, Margo Anderson never moved or seconded the 
approval or award of a project to Phoenix.  Mayor Anderson at times disclosed 
on the record that she and James were and had been friends. 

• Phoenix was been awarded over $700 MM in government (federal and state) 
construction contracts, and less than 8% of this amount was awarded by the 
City of Lynn Haven over the past 40 years.   

• James has maintained his innocence and has made several exculpatory 
statements to the press and law enforcement, which the government possess 
and should be presented to the Grand Jury.           

 

 
13 Even if the government believes that James, Lee, and Chris somehow violated a 
state statute or mistakenly mishandled the sale, transfer of title, or registration of 
ownership, such a “violation” is clearly a state issue and not a federal matter.  
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GRAND JURY TESTIMONY 

 Based on our January 12, 2021 meeting, we understand that you, on behalf of 

your office, intend to present evidence, seeking an indictment before a Federal Grand 

jury in the Northern District of Florida (“Grand Jury”) against James Finch as soon 

as you might be permitted.  To the extent that such a Grand Jury presentation does 

proceed, we insist that such a presentation be consistent with your, and your office’s 

ethical obligations pursuant to relevant laws, constitutional requirements, and the 

Department of Justice Manual. See, e.g., 28 United States Code Section 530B 

(“Ethical standards for attorneys for the Government”). We include this section to 

make clear that exculpatory evidence must by law and Department practice be 

presented to the Grand Jury.  Such a requirement is a legal and ethical obligation 

required of all Assistant United States Attorneys. 

Specifically, the government must present exculpatory evidence to the Grand 

Jury that directly negates the guilt of a subject of the investigation.   The Justice 

Manual sets forth this obligation at Section 9-11.233, which provides: 

It is the policy of the Department of Justice, however, that when a 
prosecutor conducting a grand jury inquiry is personally aware of 
substantial evidence that directly negates the guilt of a subject of the 
investigation, the prosecutor must present or otherwise disclose such 
evidence to the grand jury before seeking an indictment against such a 
person.  While a failure to follow the Department’s policy should not 
result in dismissal of the indictment, appellate courts may refer 
violations of the policy to the Office of Professional Responsibility for 
review.  
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 In this case, there is clearly substantial evidence negating guilt given the 

actual innocence of James, as well as several of the other individuals that have been 

targeted.  Some, but certainly not all, of this information is outlined above.  It is our 

understanding that you are aware of, and have access to, most if not all of this 

exculpatory evidence.  If the government’s investigation has uncovered additional 

exculpatory evidence not referenced in this letter, or within the possession of the 

government and not the defense, we insist that such additional information be 

presented to the Grand Jury.14 

Despite the continuous threats of prosecution an identification that James is a 

target of your investigation, James remains confident in his innocence.  He is 

prepared to and respectfully requests the opportunity to testify before the Grand Jury 

should the government proceed with seeking an Indictment against him.  As before, 

he will always be honest and truthful. 

In addition to his personal testimony, the Grand Jury should be presented with 

the documents you provided in your December 29, 2020 email.  Specifically, the 

 
14 In addition, we would request an assurance that all Brady, Giglio, and Napue, 
information will be presented to the Grand Jury as well.  Brady v. Maryland, 373 
U.S. 83 (1963); Giglio v. United States, 405 U.S. 150 (1972), Napue v. Illinois, 360 
U.S. 264 (1959).  For example, the Grand Jury should be presented with all Brady, 
Giglio, and Napue information regarding the misconduct, false statements, and 
contradictory information regarding former City Manager Michael White including 
his employment history, addictions, mental health issues, state and federal charges, 
misidentification of his superiors, and the benefits of his cooperation.   
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members should review the exculpatory statements and documents that were 

delivered to the Bay County Sheriff, which specifically addresses many of the 

allegations raised in the Indictment against Mayor Anderson.15   

Likewise, exculpatory evidence as it relates to the Hurricane Debris Disposal, 

the 17th Street Ditch Project, the Half Cent Sales Tax, the Bid Rigging allegations, 

and the purchase and sale of the used 2006 motorhome, which is summarized above, 

should also be presented. 

 

ONGOING AND UNFINISHED SUBPOENA PRODUCTION 

 As you are keenly aware, over the last six (6) months we have submitted 

thousands of pages of documents on behalf of James’ companies, JDF Properties and 

Phoenix Construction Services, Inc., which includes a substantial volume of evidence 

that directly negates the guilt of James.  

This production in and of itself is exculpatory evidence that must be presented 

to the Grand Jury.  Indeed, we would urge your office to adopt the more rational and 

fairer approach:  at least wait to make a final decision until we have completed our 

production as requested by the Grand Jury’s subpoena.  A contrary result makes a 

 
15 Indeed, as indicated above, if called to testify in that trial, James’s testimony will 
be consistent with the Mayor Anderson’s denial and repeated indication that both she 
and James did not conspire to violate federal law.  This is of course fully consistent 
with a host of other witnesses we have interviewed as well as James’ statements to 
the FBI, an interview that was conducted without the presence of counsel. 
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farce of the Grand Jury production process.    In short, we strongly believe that a 

decision to seek charges is premature since we are still producing thousands of 

documents responsive to the July 2020 subpoenas.    

Should you insist on proceeding with an indictment without all the 

information, we respectfully request that you also inform the Grand Jury of the status 

of production and our indication that it has not been completed.  To date, we have 

produced 18,991 electronic files, which amass over 75,000 pages.16   

 

SELF-SURRENDER AND BOND 

 Lastly, we are compelled to address perhaps the most shocking position taken 

at our meeting on January 12, 2021 – that James was a risk of flight due to his wealth 

and his construction business’ ownership of two planes.  When pressed, of course, the 

government readily conceded that it was unaware of where James would flee to.  The 

government further stated that the Assistant United States Attorney had no control 

over surrender conditions, and that any terms of arrest would be up to the FBI agents.  

Of course, this is simply not correct.   

It is the Assistant United States Attorney who considers, with agency input, 

the nature and condition of surrender decisions including bond conditions.  AUSAs 

 
16 6,008 files were produced on January 15, 2021, just three days ago. We have 
approximately 7,000 more files to produce over the next two months. 
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around the country every day agree on surrender terms and bond conditions.  

Suggesting otherwise is wholly inconsistent with my experience as a former AUSA 

and United States Attorney.  Further, there is no good faith argument that James 

will not be granted a bond in this case.  James surely will be granted a bond if he is 

charged.17  Therefore, I would urge the government to reconsider its position.   

Upon indictment, James should be allowed to voluntarily surrender.  The 

government’s contention that James is a “flight risk” merely because of his success in 

business and ownership of two planes, consistent with a construction contractor who 

has projects all around the country, is disingenuous and unpersuasive.  Regardless, 

there are reasonable conditions or a combination of conditions that would reasonably 

ensure his appearance, and we respectfully request an agreed bond should that 

become necessary. 

Any risk of flight is belied by the fact that James has been aware of the claims 

against him since they were sensationalized in the Indictment against Mayor 

Anderson.  Yet, he has not fled or attempted to leave the state.  He is also undergoing 

chemotherapy and should be permitted to continue this care unimpeded by pretrial 

 
17 Until a defendant “has been convicted, the nature of the offense, as well as the 
evidence guilt, is to be considered only in terms of the likelihood of his making himself 
unavailable for trial." United States v. Edson, 487 F.2d 370, 372 (1st Cir. 1973).  A 
mere theoretical opportunity for flight is not sufficient grounds for pretrial detention. 
United States v. Himler, 797 F.2d 156, 162 (3d Cir. 1986).   
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detention.  And, as is apparent, James is prepared to defend himself and clear his 

name.18    

 

CONCLUSION 

James has no prior criminal history or history of violence.  There are no 

allegations that he made any threats, obstructed justice, or destroyed documents.  In 

fact, he has repeatedly offered his cooperation and agreed to an interview with an 

FBI agent without an attorney.  He has lived openly and honestly.  Multiple witnesses 

that we interviewed specifically contradict the government’s allegations and theories 

of the case.  

We can argue the merits of our client’s position repeatedly, but the evidence 

shows that James did not have corrupt intent, nor was there any linkage between 

business and “benefits.”  The entire body of evidence confirms what is true for all of 

James’s activities:  he operated a legitimate, highly successful construction business 

in a lawful manner.  When he did perform work for the City of Lynn Haven, which 

amounted to a small percentage of his overall construction business, it was with the 

unanimous approval of the City Commissioners, and with extensive and transparent 

 
18 Mayor Anderson’s faulty Indictment has already caused severe damage to James 
and created undue stress, hurt, and reputational damage.  It is wrecking a 40-year-
old business that directly supports 80-plus families, not to mention the damage to 
James’s health.   Ray Donovan’s famous quotation is indeed appropriate:  “Which 
office do I go to get my reputation back?” 
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City interaction and oversight.  This has been James’ method of operation for over 40 

years. 

Any reasonable fact finder would easily doubt, if not outright reject, any 

argument that attempts to assert a bonafide violation of the honest services statutes 

by linking sporadic travel with a friend to unanimously approved contracts and other 

business that overwhelmingly benefited the City.   

Should you reject our request for declination, we would respectfully request an 

opportunity to raise this matter through the appropriate chain of command, 

beginning with the Northern District of Florida Chief of the Criminal Division and 

the United States Attorney, and ending with Main Justice. 

We greatly appreciate your valuable time and careful attention to this matter.  

If you have any questions or need additional information, please feel free to call us.  

 
Very truly yours, 

 

  
Guy A. Lewis   
 

     
Jeffrey M. Forman  

  
 
Cc: FBI Special Agent Lawrence P. Borghini (via email lpborghini@fbi.gov)  
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U. S. I)epartment of .lusticc

Jason R. Coody
Acting United States Attorney
Norlhern District of Florida

I I I North Adans Strcet
46 Floor, Ll. S. Cdrthouse
Tallaha:see. FL 32301 -l 81 I
Te lephone (8 5 0) 9 4 2 -84 3 0
Faa (850)9124424

2l East Gaden Street
Suite 400
Pensacola. FL 32502-5675
Te lephone (8 5 0) 44 4 -4 000
Far (850)434-9050

300 East UnNeAiD, Avenue
Suite 310
Caineflille. l'L 3260 l -3460
Te I e phone ( 3 5 2 ) 3 7 8-0996
F&t (352.)337-2653

l00l E. Highvay 98

Panaia City, FL 32401-3632
Te lephone (8 5 0) 7E 5 - 3 49 5
Fot (E50)763-3115

MailingAddrcss:
2l Easl Garden Slreel
Suite 400
Pensacola, FL 32502-5675

Please Reply To: Tallahassee

March 9,2021

James Finch
1805 Tennessee Avenue
Lynn Haven, Florida

RE: Grand Jury Appearance

Dear Mr. Finch:

This letter is to advise you that you are a target ofa Federal Grand Jury investigation in
the Northem District of Florida into possible violations of federal criminal laws involving, but
not necessarily limited to, conspiracy, wire fraud, making false statements, and related offenses.

Your counsel, Guy Lewis, Esq., has requested, in writing, that you be permitted to testifu
before the Federal Grand Jury investigating you and other individuals.

You are invited to appear before the Grand Jury at the United States Courthouse, I I I N.
Adams Street, Tallahassee, Florida, on Tuesday, March 16, 2021 at900 a.m. to testiry about the
matters that ,ue now under investigation.

As a Grand Jury witness you will be asked to testiff and answer questions which are
germane to the Grand Jury's investigation. Only the members of the Grand Jury, attomeys for
the United States, and a stenographer are permitted in the Grand Jury room while you testifi.

As indicated above, you are advised that you are a target of the Grand Jury's
investigation. You may refuse to answer any question if a truthful answer to the question would
tend to incriminate you. Anything that you do or say may be used against you in a subsequent
legal proceeding. The Grand Jury will permit you a reasonable opportunity to step outside the
Grand Jury room and confer with counsel, who represents you personally, ifyou desire. You will
be required to waive your rights in writing before you testiry. At the beginning ofyour testimony

MailineAddrcss:
401 SE l! Awnue, Suite 2l I
Cainesville, FL 32601 -3330
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you will be asked about your waiver ofyour rights, and ifyour waiver is knowingly and
voluntarily made.

A decision by you to testifo will be a completely voluntary decision by you and your
testimony could be used against you ifany criminal charges should be returned against you.

We are providing this letter to your counsel, who can notifu me in writing as to whether
or not you will accept the invitation to testif!. If we do not hear from your counsel by Friday,
March I 2, 2021, we will assume that you do not want to testiry.

Sincerely,

JASON R. COODY
Acting United States Attomey

s'r,.',t^ Y
STEPHEN M. KLINZ
Assistant United States Attomey

Cc: Guy Lewis, Esq.
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U. S. Department of Justice

Jason R. Coody
Acting United States Attorney
Northern District of Floridct

I I I North Adans Street
P FlooL U. S. Courrholse
Tallahassee. FL 3230 I -l 84 I
Te lephone (8 s 0) 94 2 -8 4 30
Far (850)9424121

300 East University Arenue
Suite 3I0
Gainesville, FL 3260 I -3460
Te lephone (3 5 2) 378-0996
Faa (352)337-2653

2l East Garden Street
Suite 400
Pensacola. FL i2502-5675
Te lephone (85 0)4 4 44 000
Far (850)434-9450

l00l E. Highvay 98

Panana Cty, FL 3240 I -3632
Te le phone (E5 0)7 E 5 -3 4 9 5
Fax (8s0)763-3a1s

Mailing Addrcss:
101 SE ld Avenue. Suite 2l I
Gainesville. FL 32601 -33i0

MoilingAddress:
2l East Gardeh Street
Suite 400
Pensacola. FL 32502-567 5

Please Reply To: Tallahassee

Date: March 12,2021

Guy A. Lewis & Jeffrey M. Forman
Law Offices ofcuy A. Lewis, PLLC
12575 SW 67th Avenue
Pinecrest, Florida 33 I 56

Sent via email

Dear Counsel,

We have received your letter of M arch 10,2021, in which you discuss the government's invitation
for James Finch to testi$ before the grand jury on March 16,2021 and the govemment's use of
the grand jury. You also request presentation ofcertain items to the grand jury and a meeting with
the Acting United States Attomey. This letter responds to each issue in tum, and further addresses
the related issue of Mr. Finch's medical records.

At the end of last year, current defendants in this matter filed several motions to dismiss certain
counts of the indictment. The Court ordered the govemment to file an expedited response. The
govemment's response conceded that certain technical issues with the indictment needed to be
corrected in a superseding indictment. On January 29,2021, the Court granted the defendants'
motions in part. The court directed the government to consolidate honest services and traditional
wire fraud counts into single counts based on the applicable wire communication. At a status
conference on February 3,2021, the govemment represented that it would attempt to obtain a

superseding indictment within 30 to 45 days. As a result, the Court set trial of this matter for May
3.2021.

In your letter of January 18, 2021, you asked that Mr. Finch be allowed to testif before the grand
jury. Department of Justice policy recognizes that it is not altogether uncommon for subjects or
targets of the grand jury's investigation, particularly in white-collar cases, to request or demand

the opportunity to tell the grandjury their side ofthe story. As you know, a prosecutor has no legal
obligation to permit such witnesses to testifu. However. under normal circumstances, where no
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burden upon the grandjury or delay of its proceedings is involved, a reasonable request by a target
of an investigation to testiry personally before the grand jury ordinarily will be given favorable
consideration, provided that such witness explicitly waives his or her privilege against self-
incrimination, on the record before the grandjury, and is represented by counsel or voluntarily and
knowingly appears without counsel and consents to full examination under oath.as a witness. for
fear of perjury, even though witness had been granted immunity.

Accordingly, on March 9, 2021, we extended an invitation for Mr. Finch to testifu betbre the grand
jury on March 16.2021. Your March 10 letter indicates that Mr. Lewis has a conJlict on March
16. It does not indicate that Mr. Forman has a conflict. We are not willing to unreasonably delay
the grand jury proceedings. Delaying the grand jury lor an unknown period of time will pose a
significant burden on the grand jury in delaying its action on the superseding indictment, and
interfere with the prosecution ofthe pending case. So, if Mr. Finch wishes to testiry, the invitation
for him to do so on March 16,2021, remains open.

In your March l0letter, you state "it would seem that you are using the Grand Jury to investigate
improperly the defense as proffered in court." You appear to base this accusation on
representations made during the February 3 status conference. During that conference, the
government did inform the Cou( of its intentions to remedy certain issues through a superseding
indictment. But there was no representation that such revisions were the only potential changes in
a superseding indictment. Our recollection is we told the Court that the indictment may include
additional matters. Counsel for Ms. Anderson opposed a continuance due to concems about Mr.
Finch's health, representing that he had stage 4 liver cancer and may not survive to trial.

You have represented that Mr. Finch has a serious medical condition and asked us to consider it a
factor in favor ofdeclining charges. We understood yow representations to be that Mr. Finch has
stage 3 liver cancer. You offered to provide substantiating medical records in our meeting on
January 12, 2021, and in your letter of January 1 8, 2021 . ln your letter of February I 6, you stated
"unfortunately, no one from the govemment has requested any additional details from us regarding
James' condition." Accordingly, in a letter dated February 16,2021, we requested Mr. Finch's
medical records. You replied in a letter dated March 2, 2021, asking if the govemment would agree
to a "st ct confidentiality agreement consistent with HIPAA," and requesting assurances that Mr.
Finch would no longer be a target if documents supported his condition as represented. You stated
"we simply want to make sure that the govemment is not attempting to obtain sensitive, legally
protected medical records, which the government is not otherwise entitled to, for use in the current
indicted case." We responded on March 5, agreeing to keep records confidential, but stating we
could not say whether he would no longer be a target. Our purpose in requesting Mr. Finch's
records from you is take his condition into account accurately when determining our way forward
in this matter. On March 5, 2021, you asked by phone if we would agree to a written confidentiality
agreement (in general, we do), and offered to provide a proposed agreement early the next week.
To date. we have not received that proposed agreement. Ifyou wish us to take Mr. Finch's medical
condition into account, please provide those records immediately.

Because the function of the grand jury is to decide whether there is sufficient evidence to retum
an indictment, it has been held that the grand jury process is abused when it is used for the primary
purpose of strengthening the govemment's case on a pending indictment or as a substitute for
discovery. As you well know, the grand jury may continue to investigate additional criminal
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culpability on the part ofthe previously indicted del'endant or the defendant's co-conspirators. As
you are aware, the government's investigation ofthis mafter remains ongoing.l

In your January l8 letter, you requested that we present certain information to the grand jury,
asserting it was exculpatory. While we largely disagree with your characterization of the evidence,
we do intend to address those points in our presentation ofa superseding indictment. We appreciate
you bringing those arguments to our attention.

Lastly, your March l0 letter requests a meeting with the Acting United States Attomey prior to a
presentation ofan indictment of Mr. Finch. Potential defendants are not entitled to such a meeting.
We have lorwarded all your correspondence to the Acting United States Attomey. If you have
additional points to make regarding the potential prosecution of Mr. Finch, please provide those
in writing, and we will likewise forward such arguments for the Acting United States Attomey's
consideration. If the Acting United States Attomey determines that a meeting would be helpful to
his decision. we will contact you.

Thank you for your prompt attention to these matters.

Sincerely,

JASON R. COODY
Acting United States Attomey

Sqt l--
STEPHEN M. KLINZ
ANDREW.I. GROGAN
Assistant United States Attomeys

I Notably, prior to the receipt ofyour March 10 letter, counsel for Ms. Arderson contacted us, inquiring when

the superseding indictment would be presented, whether it would add more defendants, and whether the superseding

indictment would delay the trial. The govemment informed counsel that a superseding indictment was expected in the

next week or two, that the govemment could not say whether there would be more defendants, and it was possible that

the tlial might be delayed. We assume, for several reasons, that information made its way to you before you asserted

a conflict in your March l0 letter.
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From: Jeffrey Forman
To: Grogan, Andrew (USAFLN)
Cc: Kunz, Stephen (USAFLN); Borghini, Lawrence P. (JK) (FBI); Guy Lewis
Subject: RE: US v. Finch
Date: Monday, November 15, 2021 3:00:00 PM

Andrew,
 
We have reviewed the unredacted materials produced on Friday, November 12, 2021, as ordered by
Chief Judge Walker.  We were shocked to learn that the government withheld unmistakably clear
Brady material, despite the government’s adamant representation that the redacted material “didn’t
… matter[] to this case.”  It is impossible to square this representation with the substance of the
revelations.  In addition, statements from Michael White and David White, which were previously
withheld, in addition to other evidence we have developed, clearly demonstrate substantial
misconduct by the government, as well as witnesses for the government. 
 
As a matter of fundamental fairness, we respectfully urge the government to delay the presentation
of any superseding indictment to the Grand Jury so we can bring this information to the Court’s
attention.   A short delay will allow us to file an appropriate motion to dismiss based on evidence of
government misconduct and Constitutional due process violations.  After a hearing, the case will
either go forward or it will not.  In the unlikely event it goes forward, James will then be in a position
to testify before the Grand Jury.
 
If the government declines our request to table the presentation of a superseding indictment, we
nonetheless respectfully request that you present the exculpatory information as provided in our
letters dated January 18, 2021, and November 8, 2021, including the materials provided to Sheriff
Ford on or about December 22, 2020.
 
Thank you,
Guy Lewis
Jeff Forman
 
Jeffrey M. Forman, Esq.
The LAW OFFICe OF Guy A. LeWIS, PLLC

12575 SW 67Th Avenue
Pinecrest, Florida 33156 
Office: 954-688-6340  
 
This transmission is intended to be delivered only to the named addressee(s) and may contain information that is confidential,
proprietary, attorney work-product or attorney-client privileged. If this information is received by anyone other than the named
addressee(s), the recipient is requested to immediately notify the sender by e-MAIL and by telephone (954) 688-6340 and obtain
instructions as to the disposal of the transmitted material. In no event shall this material be read, used, copied, reproduced, stored or
retained by anyone other than the named addressee(s), except with the express consent of the sender or the named addressee(s). Thank
you. The Law Office of Guy A. Lewis, PLLC
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From: Grogan, Andrew (USAFLN)
To: Jeffrey Forman
Cc: Kunz, Stephen (USAFLN); Borghini, Lawrence P. (JK) (FBI); Guy Lewis
Subject: Re: [EXTERNAL] RE: US v. Finch
Date: Tuesday, November 16, 2021 10:46:26 AM

Jeff,

Thank you for letting us know your position and concerns.

The fact criminal charges are pending against your client does not necessarily entitle you to
every bit of information the FBI has about corruption in Bay County.  Brady material is that
which is favorable to the defense on the issues of guilt or punishment. We do not believe any
of the redacted material is favorable to the defense on charges that Mr. Finch bribed Mr.
Barnes or Ms. Anderson or that he lied to the FBI. Nor do we think it exculpates Ms.
Anderson on charges related to ECS or WorldClaim. But we recognize that a defense team
often has a different perspective on a case. And so we did try, very hard, and repeatedly, to
confer in good faith with you all as to why you all thought it might be. Instead you filed your
motion and the Court directed us to give you all the documents you wanted, and so we gave
them to you. If the defense had engaged in a meaningful way, or we had more confidence in
your ability to control your client, we might have agreed with you all and provided the
material back in September, or even before then, without bothering the Court. We note that the
Court directed production without reviewing the redacted material or making a determination
the material is Brady.
 
At the last status conference, you all complained about the pace of the grand jury proceedings.
Our concern now is that this latest demand is (as we suspect the numerous, successive
 conditions for Mr. Finch’s testimony were) might be pretext to back out of an insincere
request to testify before the grand jury. So we will not expect Mr. Finch to appear on
Wednesday. But we do not believe the motion you contemplate is a reason to delay the
presentation.

Sincerely,

Andrew Grogan
Assistant U.S. Attorney

Case 5:20-cr-00028-MW-MJF   Document 228-6   Filed 12/06/21   Page 1 of 1

Forman
Rounded Exhibit Stamp


	GUY A. LEWIS
	Fwd_ Documents from James Finch
	SKM_C65920122210140
	SKM_C65920122210141
	SKM_C65920122210150



