
IN THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF FLORIDA 

PANAMA CITY DIVISION 

UNITED STATES OF AMERICA 
Case No. 5:20-cr-28-MW/MJF 

V . 

MARGO DEAL ANDERSON, et al., 

Defendants. 
I --- ---- -------

DEFENDANT ANDERSON'S MOTION TO DISMISS 
SECOND SUPERSEDING INDICTMENT FOR MISCONDUCT 

Defendant, Margo Deal Anderson, moves to dismiss with prejudice the 

Second Superseding Indictment, ECF No. 214, and says: 

The Government's obligation to ensure the fair administration of justice and 

compliance with a defendant's Constitutional rights cannot be overstated. The 

Government controls the investigation. It controls the drafting and presentment of 

the indictment. It controls the presentation of evidence and instructions to the grand 

jury. Any misstep along the way -- whether intentional, reckless, or accidental -

can have catastrophic consequences. If missteps occur, the district court possesses 

the "supervisory power" to intervene to keep the train on the rails. 

A district court may exercise its supervisory power to dismiss an indictment 

(i) to remedy violations of a recognized right, (ii) to protect the integrity of the 

judicial system, or (iii) to deter future illegal conduct. United States v. DiBe.rnado Fl11.1n. 
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775 F.2d 1470, 1475-76 (11th Cir. 1985). The district court may dismiss the 

indictment with prejudice if the "governmental misconduct or gross negligence in 

prosecuting the case has actually prejudiced the defendant." United States v. 

Fulmer, 722 F.2d 1192, 1195 (5th Cir. 1983); see also United States v. Bundy, 968 

F.3d 1019, 1030-31, 1038 (9th Cir. 2020) ("A district court can dismiss an 

indictment under its supervisory powers even 'if the conduct does not rise to the 

level of a due process violation.' . . . [A] district court may dismiss an indictment 

with prejudice for prosecutorial misconduct only if there is ' ( 1) flagrant misbehavior 

and (2) substantial prejudice.' . . . Although flagrant misconduct cannot be an 

'accidental or merely negligent' failure to disclose [Brady material], the misconduct 

need not be intentional.") (internal citation omitted). 

Here, after the grand jury returned the original Indictment in August 2020, the 

Government misrepresented its possession of, and withheld from Anderson, Brady 

material until ten months after the Court-ordered deadline. The Government made 

the misrepresentation again after the return of the Superseding Indictment in March 

2021. Even after the Government produced the Brady material, it misrepresented 

that redacted information was not relevant. As it turned out, the redacted information 

contained Brady material. All of the foregoing was contrary to Court orders that 

reminded the Government of its Brady obligation and warned the Government that 
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the consequences for failure to comply with its Brady obligations included, among 

other things, dismissal of charges. 

The circumstances also create grave doubt that the indictments were returned 

by unbiased grand juries acting independent of improper influence. The 

Government presented inaccurate testimony to the grand jury about a material fact 

that implicated Anderson. The Government presented an indictment to the grand 

jury alleging inaccuracies about material facts that purported to implicate Anderson. 

At least once, the Government deprived Anderson of due process afforded by the 

Fifth Amendment. See United States v. Barnes, 681 F.2d 717, 725 (11th Cir. 1982) 

("A denial of due process occurs where the grand jury has been overreached or 

deceived in some significant way, as where perjured testimony has knowingly been 

presented.")1; United States v. DiBernardo, 552 F. Supp. 1315, 1328 (S.D. Fla. 

1982) ("The right to indictment by an unbiased grand jury is guaranteed by the Fifth 

Amendment.") (internal citation omitted); see also United States v. Ciambrone, 601 

F.2d 616, 623 (2d Cir. 1979) ("[T]he prosecutor's right to exercise some discretion 

and selectivity in the presentation of evidence to a grand jury does not entitle him to 

mislead it or engage in fundamentally unfair tactics before it . . . . [W]here a 

The "knowing use of perjured testimony" only requires that the testimony be 
false, that the Government should have known it was false, and that it was material. 
United States v. Norris, No. 1 :05-cr-479, 2007 WL 9655844, at *10 (N.D. Ga. June 
27, 2007). 
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prosecutor is aware of any substantial evidence negating guilt he should, in the 

interest of justice, make it known to the grand jury, at least where it might reasonably 

be expected to lead the jury not to indict.") (internal citations omitted). For reasons 

that will be explained, Anderson believes the deception and overreach was repeated 

and improperly influenced the return of the operative Second Superseding 

Indictment. 

ORIGINAL INDICTMENT 

The grand jury returned the original Indictment on August 18, 2020. ECF No. 

1. The Indictment was facially deficient. Against the Government's opposition, 

many charges were dismissed as multiplicitous. Others were dismissed for pleading 

errors. But the critical point is this: the Government prepared a facially deficient 

indictment and then presented evidence and instructed the grand jury in a manner 

that coerced a return of the deficient indictment. 

Test Message Misrepresentation 

The Indictment misrepresented the substance of the text message alleged as 

the wire transmission that was the basis for Count 51. The Indictment alleged: 

Text message of M. WHITE and D. WHITE re ANDERSON has a 
"good job" for D. White. 

ECF No. 1, at 45 (emphasis added). That was not accurate. 

Instead, the text message from Michael White to David "Mickey" White read: 
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Dude I [Michael White J think I got u [Mickey White J a good job via 
mayor[.] 

Ex. A - 2018.12.26 M. White to D. White Text Message (emphasis added). 

 

 

 Lacking from the text 

message  is any reference to Anderson's involvement.2 Ex. 

C - 2019.12.12  at 7; Ex. D - 2020.2.5  

 . 

Promissory Note Misrepresentation 

The Indictment alleged that Anderson unilaterally changed the terms of a 

promissory note for the benefit of James Finch and executed the note without 

authorization from the City Commission. ECF No. 1, at 27-28.  

 

 

  The City Commission unanimously 

approved the changes and approved the execution of the note at the City Commission 

2 As to what, if any, role Anderson played in the alleged ECS scheme, the ECS 
contracts were executed by then City Manager Michael White.  
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meeting on February 28, 2017. Ex. F - 2017.2.28 LHCC Meeting Minutes.3 The 

meeting minutes were publicly available on the City's website. 

Expedited Grand Jury Proceeding with Limited Evidence 

The Indictment consisted of 64 counts alleged across 52 pages. It was by no 

means an easy read. The counts arose from a handful of independent alleged 

schemes with facts spanning five-plus years. The counts also implicated complex 

questions oflaw, specifically the conspiracy and honest services fraud concepts. But 

the records indicate that the grand jury was convened, the Indictment and all 

evidence presented, the grand jury instructed, the Indictment returned, and the 

Indictment recorded with the clerk in only four hours.  

  

the date stamp on the Indictment reflects it was filed with the clerk at 12:56 pm on 

the same day, ECF No. 1. 

The excerpt of  testimony indicates that the full transcript of 

his testimony is 95 pages. A rough estimate puts the duration of  

3  
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testimony at two-plus hours.4 This would have left little time for the grand jury to 

read the Indictment, consider other evidence, and be instructed on the law. 

Bradv Material 

Notwithstanding local rules and court orders, the Government has disclosed 

and produced Brady material if, when, and how it deems appropriate. 

On August 25, 2020, Anderson appeared for arraignment, and the Court 

ordered the Government to produce all Brady and Giglio material by September 1, 

2020, ECF No. 29; see also N.D. Fla. Loe. R. 26.2(D). On September 4, 2020, 

Anderson received a voluminous Rule 16 document production from the 

Government. The Government claimed that it was relying on everything produced 

in its case-in-chief, including facially irrelevant items, and that all Brady material 

was intermingled within the Rule 16 production. Ex. G - 2020.9.4 USAO Letter, at 

8. 

On October 2, 2020, undersigned counsel appeared in the case, and the trial 

was continued to March 1, 2021. ECF Nos. 37, 43. On January 1, 2021, Anderson 

filed a motion requesting the Government to specifically identify the produced 

4 Counsel recently ordered the transcript from co-defendant Adam Albritton's 
change of plea hearing. ECF No. ECF No. 195. The transcript was 44 pages, and 
the hearing lasted roughly 60 minutes. Using .716 pages per minute as a baseline 
(44 pages/60 minutes = .716 pages of transcript per minute of testimony),  

testimony would have exceeded two hours. 
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Brady material, ECF No. 52, and the Government responded that it had no obligation 

to identify Brady material within the Rule 16 production, ECF No. 55 . 

On January 26, 2021, counsel sent a letter to the Government requesting Brady 

material that, at this point, was almost five months past due. The Government did 

not respond. And on February 1, 2021, counsel sent another letter to the Government 

requesting Brady material. As of February 1, the trial was scheduled for March 1, 

and counsel was preparing for trial without having received Brady material from the 

Government ( aside from what it located on its own from amongst the Government's 

Rule 16 production). 

A hearing had been scheduled for February 3, 2021, and counsel advised the 

Government in the February 1 letter that it intended to make an ore tenus motion to 

compel the requested Brady material at the February 3 hearing if the Government 

did not respond. The Government responded with an email at 9:26 am before the 

scheduled 10:00 am hearing. The crux of the Government's email was: we're 

working on a response. 

In the more than six months following the return of the original Indictment 

and before the return of the Superseding Indictment, the Government neither 

identified nor independently produced any Brady material to Anderson. 
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SUPERSEDING INDICTMENT 

The grand jury returned the Superseding Indictment on March 16, 2021. ECF 

No. 64.5 The Superseding Indictment was again facially deficient. Against the 

Government's opposition, the lead conspiracy charge was dismissed as duplicitous. 

Like the original Indictment and prior grand jury proceeding, the Government 

prepared a facially deficient indictment and then presented evidence and instructed 

the grand jury in a manner that coerced a return of the deficient indictment. 

Boat Misrepresentation 

The Superseding Indictment misrepresented that Anderson was allegedly 

entertained on James Finch's boat during dates that Finch did not have the boat. This 

misrepresentation is addressed in more detail in the Finch Motion. 

Brady Material 

On March 22, 2021, the Court entered a Brady order pursuant to the Due 

Process Protections Act: 

Pursuant to the Due Process Protections Act, the Court confirms 
the United States' obligation to disclose to the defendant all 
exculpatory evidence -- that is, evidence that favors the Defendant or 
casts doubt on the United States' case ... and ORDERS the United 
States to do so. The Government has a duty to disclose any evidence 
that goes to negating the defendant's guilt, the credibility of a witness, 
or that would reduce a potential sentence. The defendant is entitled to 

5 The date stamp on the Superseding Indictment reflects it was filed with the 
clerk at 12:27 pm. Counsel suspects the grand jury received, considered, and 
returned the Superseding Indictment in the same expedited manner as it did the 
original Indictment. 
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this information without a request. Failure to disclose exculpatory 
evidence in a timely manner may result in consequences, including, but 
not limited to, exclusion of evidence, adverse jury instructions, 
dismissal of charges, contempt proceedings, disciplinary action, or 
sanctions by the Court. 

ECF No. 92 (emphasis added). 

On March 31, 2021, the Government produced additional Rule 16 documents 

to Anderson in conjunction with its initial production to new defendants. But again, 

no Brady material was identified, and no Brady material was provided other than 

what was intermingled in the Rule 16 productions. The Government represented for 

a second time that all Brady material was intermingled in the Rule 16 production. 

Ex. H - 2021.3.31 USAO Letter, at 11. 

On May 26, 2021, counsel sent yet another letter to the Government 

requesting Brady material, specifically identifying sources of Brady material. 

Unbeknownst to Anderson, instead of searching for, identifying, and producing 

Brady material, the Government was studying the defendants' phone records, 

communications with counsel, and preparing a draft motion to subpoena counsel for 

Anderson. 

On June 3, 2021, the Government responded to the outstanding requests for 

Brady material representing that the Government was in possession of Brady 

material that it intended to produce. On July 16, 2021, the Government made the 

Brady material (with redactions) available to Anderson. It is apparent from a review 
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of the documents that the Government had been in possession of most all the 

produced Brady material before the original Indictment was returned against 

Anderson and before representing to Anderson twice in writing that it had no 

additional Brady material. In fact, the Government possessed a surplus of Brady 

material that it had not disclosed and had been withholding for more than ten months. 

By way of examples: 

•  

 

 

 

(Rebuts all alleged schemes against Anderson.) 

•  

 

 

 (Rebuts alleged Finch 

schemes against Anderson.) 

•  
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 (Rebuts alleged ECS scheme against Anderson.) 

•  

 

 

 

 (Rebuts alleged Finch scheme against Anderson.) 

•  

 

  

(Rebuts alleged World Claim scheme against Anderson.) 

Many of the interview reports produced by the Government were redacted, 

and the Government represented that the redacted information was not relevant to 

this case. After opposing but being ordered to produce unredacted copies, the 

Government produced unredacted copies, and Anderson discovered that much of the 

previously redacted information was Brady material. 
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The redacted information revealed statements that  

 

 

 

  

   

 

 

8 

6  
  

 see also United States v. DiBernardo, 552 
F. Supp. 1315, 1324-24 (S.D. Fla. 1982) ("'The untainted administration of justice 
is certainly one of the most cherished aspects of our institution.' . . . Special Agent 
Livingston's subsequent behavior and perjurious propensities have created a 
significant taint on the administration of justice .... "). 

7 Derwin White was president and co-owner of GAC Contractors. (Derwin 
White died on July 31, 2021. The Government executed a search warrant on GAC 
Contractors on or about August 5, 2021.) GAC Contractors is identified in the 
indictments as "Company A." Derwin White was also the uncle of David "Mickey" 
White. Micky White operated ECS, was charged with fraud in the sister case, has 
pied guilty, and . 

8  
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 This is ·certainly the kind of 

"evidence that ... casts doubt on the United States' case" as contemplated by the 

Court's order and should have been produced months prior without request. ECF 

No. 92; see also United States v. Aguiler, 831 F. Supp. 2d 1180, 1203 (C.D. Cal. 

2011); United States v. DiBernardo, 552 F. Supp. 1315, 1324-26 (S.D. Fla. 1982). 

SECOND SUPERSEDING INDICTMENT 

The grand jury returned the Second Superseding Indictment on November 16, 

2021. ECF No. 214.9 Anderson contends the Second Superseding Indictment 

suffers from the same duplicity problem as the Superseding Indictment. In other 

words, the Government prepared another indictment suffering from the same 

duplicity deficiency that warranted dismissal just months earlier and then presented 

evidence and instructed the grand jury in a manner that coerced a return of the 

deficient indictment. 

 
 

9 The automated "ECF" filing stamp reflects the Second Superseding 
Indictment was filed on November 16, 2021. Counsel understands from 
communications with the Government that the grand jury was convened on 
November 16. Counsel suspects the grand jury received, considered, and returned 
the Second Superseding Indictment in the same expedited manner as it did the 
original Indictment and Superseding Indictment. 
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Grave Doubt About Grand Jury Independence 

In January 2021, after the grand jury returned the original Indictment, counsel 

met with the Government and provided exculpatory evidence rebutting the 

Indictment's allegations. There was no hiding of the ball. 

• For the alleged ECS scheme, counsel provided the Government with a 

copy of the deeded City easement abutting Anderson's property (that 

was cleaned by City contractors) and a survey demonstrating that the 

City easement was not located on Anderson's property. Counsel also 

provided photographs of Anderson's property being cleaned up by her 

own people before the dates of the alleged work in the Indictment. 

• For the alleged World Claim scheme, counsel walked through 

documents from the Government's Rule 16 production demonstrating 

that Anderson was offered but declined free services, negotiated a five

percent fee, and promptly paid the fee when invoiced. 

• For the alleged Finch schemes, counsel obtained and organized City 

Commission meeting minutes that were not all included in the 

Government's production and demonstrated that every contract 

executed by Anderson in favor of Phoenix Construction, every contract 

change order/addendum/task order executed by Anderson in favor of 

Phoenix Construction, every municipal bond executed by Anderson to 
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finance a Phoenix Construction project, and every promissory note 

executed by Anderson in favor of James Finch were presented to the 

City Commission, recommended by City staff, and received unanimous 

approval by the City Commission. 

In advance of the Government convening a grand jury for the Second 

Superseding Indictment, counsel requested that the Government present exculpatory 

evidence to the grand jury and provided the Government an outline of objective, 

exculpatory evidence. The exculpatory evidence not already possessed by the 

Government was provided to the Government. Ex. P - 2021.11.12 Letter to USAO. 

Based on the misleading, mischaracterization of facts in the Second Superseding 

Indictment that track prior indictments and the documented pattern of expediting the 

grand jury process with prior indictments, Anderson expects the exculpatory 

evidence identified and provided by Anderson to the Government was presented to 

the grand jury. 

The prior positions taken by the Government on the law in this and its sister 

case should yield perspective to the way the Government likely instructed the grand 

JUry. 

• The Government adamantly resisted prior motions to dismiss and 

refused to recognize the Supreme Court's narrowing of the quid pro 

quo requirement for the honest services fraud. 
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• The Government instructed the grand jury in a way that returned a 

Second Superseding Indictment charging the same deficient conspiracy 

rejected by the Court just months prior. 

• The Government attempted to elicit a broad admission of fraud at the 

change of plea hearing for co-defendant Adam Albritton and had to be 

corrected by defense counsel. ECF No. 195. 

• The Government (same prosecutor) unsuccessfully encouraged the 

Court to accept a fraud plea from defendant David Horton in the sister 

case -- a specific intent crime -- when David Horton acknowledged he 

may have been negligent but denied knowledge of any fraud. The 

prosecutor suggested the distinction was semantics. See United States 

v. David Wayne Horton, Case No. 5:19-cr-78-RH/MJF, ECF No. 90. 10 

The mens rea requirements for fraud and negligence are materially 

different. 

Finally, Anderson was the whistleblower that brought the suspicious ECS 

payments to law enforcement. The Government withheld this fact in no fewer than 

 

. 

10 https://www.mypanhandle.com/news/lynn-haven-defendant-headed-to-trial-
despite-attempt-to-plead-guilty/. 
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PREJUDICE 

Anderson has been prejudiced (in the practical and legal sense) by the 

Government's misconduct in managing the investigation and prosecution of the 

case. 

In the legal sense, the Government has deprived, and on information and belief 

continues to deprive, Anderson and her counsel of access to Brady material 

necessary to prepare a defense, that would prove her innocence, and that would rebut 

the merits of the Government's case. The Government presented an indictment 

containing false allegations and presented false testimony to the grand jury that it 

knew or should have known was false. Under the circumstances previously 

discussed, there is grave doubt that the grand jury acted independent of improper 

influence. The same doubt exists as to the grand jury proceeding that returned the 

Superseding Indictment and Second Superseding lndictment. 11 

In a practical sense, Anderson was indicted based on an inaccurate, deceptive, 

and misleading narrative. She lost her job, had to relocate to a new community, and 

endured stress-related health conditions. Her name and reputation are ruined. And 

then she has had to fight the Government for almost a year to get information proving 

11 The Supreme Court has suggested the prejudice supporting the dismissal on 
an indictment can be either permanent or transient. See United States v. Morrison, 
449 U.S. 361, 365-66 (1981). 
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her innocence that should have been promptly provided by the Government without 

request as a matter of constitutional right. 

ALTERNATIVE 

If the Court declines to dismiss the Second Superseding Indictment with 

prejudice, Anderson requests an order compelling the production of information 

identified and for the reasons argued in the Finch Motion. ECF No. 228. For 

example, the Government has indicated it possesses additional, unproduced Brady 

material. As the Court can see in the attached interview reports, dates and the 

temporal relationship of facts are largely omitted from reports. This information is 

important, may itself be Brady material, and may be in the interview notes. And the 

grave doubt as to grand jury independence warrants disclosure of the evidence and 

instructions presented to the grand jury. 

CONCLUSION 

At this point, the Court is within its authority and should dismiss the Second 

Superseding Indictment with prejudice. 

First, the Government has repeatedly failed to comply with its Brady 

obligations and misrepresented its possession of Brady material. In doing so, its 

tactics have denied Anderson access to necessary evidence. The Court already 

warned the Government that dismissal was a consequence of failure to comply with 

its Brady obligations. 
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Second, the Government has a track record of skewing innocent facts to imply 

nefarious conduct. It has demonstrated a propensity for presenting inaccurate facts 

to the grand jury, for isolating select facts in a manner that is deceptive and 

misleading, and for standing steadfast by a flawed narrative. It has likewise taken 

stubborn positions of law rejected by the Court. If these positions have been taken 

openly with counsel and the Court, there is no legitimate reason to believe different 

positions were taken with the grand jury. 

Wherefore, Defendant, Margo Deal Anderson, requests an order: 

A. Dismissing the Second Superseding Indictment with prejudice; or 

B. Alternatively, compelling the production of grand jury transcripts, all 

witness reports, and all interviewer notes; and 

C. Such further relief as the Court deems just and proper. 
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Dated this 10th day ofDecember, 2021. 

Isl Anthony L. Baioczkv. Jr. 
W. Robert Vezina, III 
Florida Bar No. 329401 
Anthony L. Bajoczky, Jr. 
Florida Bar No. 96631 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park A venue 
Tallahassee, Florida 32301 
850-224-6205 
rvezina@vlplaw.com 
tbajoczky@vlplaw.com 
rhodge@vlplaw.com 

Counsel for Defendant, 
Margo Deal Anderson 

CERTIFICATE OF COMPLIANCE 

I certify that the foregoing document contains less than 8,000 words. 

Isl Anthony L. Baioczkv, Jr. 

CERTIFICATE OF SERVICE 

I certify that a true and correct copy of the foregoing document has been 
served electronically via the CM/ECF System on this 10th day of December, 2021. 

Isl Anthony L. Baioczkv, Jr. 
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