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IN THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF FLORIDA 

PANAMA CITY DIVISION 
 

UNITED STATES OF AMERICA 
 
v. 
 
MARGO DEAL ANDERSON, et 
al., 
 
                                Defendants. 
 
_______________________________/ 

  
 
Case No. 5:20cr28-MW/MJF 
 
 

 
GOVERNMENT’S CONSOLIDATED RESPONSE 

IN OPPOSITION TO MOTIONS TO DISMISS 
 

Defendant James Finch moves to dismiss the conspiracy charge in 

Count 1 of the superseding indictment, ECF No. 64, arguing it charges 

multiple conspiracies. ECF 149. Defendant Margo Anderson adopts that 

motion. ECF 155. 

Defendant Anderson moves separately to dismiss Counts 6, 7, 8, 9, 

10, 11, 15, 17, 18, 19, 22, 24, 27, 28, 29, 30, 31, 32, 33, 35, 36, 37, 40, and 

42 of the superseding indictment. Defendant Anderson contends (1) that 

certain counts fail to allege wire transmissions in furtherance of the 

fraud; (2) that certain counts fail to allege a quid pro quo agreement; and 

(3) that the false statement charge fails to allege facts that Defendant 
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Anderson willfully made false statements. ECF 138.  Defendant Joseph 

adopts that motion as it relates to him (Counts 15, 24, 27, 28, 30, 31, 32, 

33, and 35) and further seeks to dismiss Counts 16, 21, and 25 for the 

first and second arguments brought by Defendant Anderson. ECF 143.  

Apart from the procedural concern that all these arguments could 

have been raised by the January 1, 2021, deadline for pretrial motions,1 

as it applied to Defendants Anderson and Albritton, Defendants’ 

arguments are without merit. Accordingly, for the below reasons, this 

Court should deny the motions to dismiss. 

BACKGROUND 

 On August 18, 2020, the grand jury returned a 64-count indictment 

charging both Defendants Anderson and Albritton with, among other 

things, conspiracy, honest services fraud, and traditional wire fraud. 

Defendant Anderson was also charged with making a false statement to 

the FBI. Defendant Albritton was charged with defrauding his insurance 

company. ECF 1. On October 13, 2020, the Court directed the parties to 

 
1 Cf. Fed. R. Civ. P. 12(g)(2) (providing that, with exceptions, “a party that 

makes a motion under this rule must not make another motion under this rule raising 
a defense or objection that was available to the party but omitted from its earlier 
motion”).  
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confer and submit a schedule for filing pretrial motions. The parties 

agreed such motions would be due on or before January 1, 2021. ECF 45.  

 On December 31, 2020, and January 1, 2021, respectively, 

Defendants Anderson and Albritton filed motions to dismiss certain 

counts of the indictment. Defendant Anderson argued that the federal 

program fraud count and false statement charge were insufficiently pled. 

ECF 49. Regarding the latter, Defendant Anderson argued that the 

charge failed to specify the “matter within the Executive Branch.” ECF 

49 at 5. Defendant Anderson made no argument that the charge lacks 

facts to establish willfulness. Id. Defendant Albritton made the same 

arguments about the federal program fraud count and argued that the 

honest services and wire fraud charges were multiplicious; that they 

charged the same offense in more than one count. ECF 50. Neither 

Defendant Anderson nor Defendant Albritton contended that multiple 

conspiracies were duplicitously alleged in Count 1, or that the honest 

services counts failed to allege an agreement, or that fraud counts were 

alleged with insufficient specificity.  

 After the government submitted an expedited response on January 

12, 2021, the Court entered an order on January 29, 2021, which, among 
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other things, directed the government to consolidate both its property 

fraud and honest services fraud theories into a single count for each 

alleged wire transmission through an anticipated superseding 

indictment. ECF 60 at 14.  

 On March 16, 2021, the grand jury returned a 44-count superseding 

indictment. ECF 64. As it relates to Defendants Anderson and Albritton, 

the superseding indictment consolidates the property fraud and honest 

services fraud theories into a single count for each alleged wire 

transmission and further specifies which defendant is charged under 

which theory. ECF 64. The false statement charge against Defendant 

Anderson alleges that the false statements were made during the FBI’s 

public corruption investigation in Lynn Haven. ECF 64 at 62. As to these 

Defendants, the factual allegations set out in the conspiracy charge and 

incorporated by reference into the substantive counts remained virtually 

the same.  

 Two and a half months later, on June 3, 2021, Defendant Anderson 

filed a motion to dismiss certain substantive counts. ECF 138. Defendant 

Anderson contends that “Counts 6, 7, 8, 9, and 31 fail to allege wire 

transmissions in furtherance of the alleged fraudulent schemes.” ECF 138 
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at 6. She contends that “Counts 6, 7, 8, 9, 10, 11, 15, 17, 18, 19, 22, 24, 27, 

28, 29, 30, 31, 32, 33, 35, 36, 37, and 40 fail to allege a quid pro quo 

agreement.” She contends that “Count 42 fails to allege facts to support 

the allegation that Anderson willfully made false statements.” ECF 138 

at 19.  

 On June 4, 2021, Defendant Albritton filed a motion to dismiss. ECF 

143. Defendant Albritton contends that Counts 15, 24, 27, 28, 30, 32, 33, 

and 35 fail to allege any quid pro quo and are due to be dismissed as to 

him. ECF 143 at 4. He further contends that Counts 16, 21, and 25 are 

insufficiently pled. ECF 143 at 5.  

 Defendant Finch was first charged by the superseding indictment 

on March 16, 2021. The Court’s standard pretrial order made Defendant 

Finch’s pretrial motions due on before April 1, 2021. ECF 89 at 5. But on 

June 7, 2021, Defendant Finch filed his third motion to dismiss related to 

the superseding indictment, this time challenging Count 1 on the theory 

it duplicitously alleged multiple conspiracies. ECF 149. Defendant 

Anderson adopted that motion. ECF 155.  

 The Court ordered expedited responses, but upon the government’s 

request, granted leave for extra time to prepare a consolidated response 
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to the pending motions. ECF 140, 147, 150, & 154. The government 

respectfully submits this consolidated response to all four pending 

motions.  

ARGUMENT 

The Sixth Amendment guarantees every defendant the right to be 

informed of the government’s accusation by a legally sufficient 

indictment. See, e.g., United States v. Silverman, 745 F.2d 1386, 1392 

(11th Cir. 1984). The standards used in judging the sufficiency of an 

indictment are well established. “The validity of an indictment is 

determined from reading the indictment as a whole and . . . by practical, 

not technical, considerations,” United States v. Perkins, 748 F.2d 1519, 

1524 (11th Cir. 1984) (quotation omitted), and an indictment must be 

given “a common sense construction.” United States v. McGarity, 669 

F.3d 1218, 1235 (11th Cir. 2012).  “The test is not whether the indictment 

could have been framed in a more satisfactory manner but whether it 

conforms to minimal constitutional safeguards.”  Perkins, 748 F.2d at 

1524 (quotation marks omitted).  Under this standard, “an indictment is 

sufficient if it, first, contains the elements of the offense charged and 

fairly informs the defendant of the charge against which he must defend, 
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and second, enables him to plead an acquittal or a conviction in bar of 

future prosecutions for the same offense.”  Hamling v. United States, 418 

U.S.  87, 117 (1974). “The sufficiency of a criminal indictment is 

determined from its face.” United States v. Salman, 378 F.3d 1266, 1268 

(11th Cir. 2004).  Federal Rule of Criminal Procedure 7(c)(1) only requires a 

statement of “essential facts” constituting the offense.  United States v. 

Cauble, 706 F.2d 1322, 1348 (5th Cir. 1983). 

A motion to dismiss an indictment should therefore be denied if the 

indictment contains “the elements of the offense intended to be charged, 

and sufficiently apprise[s] the defendant of what he must be prepared to 

meet.” United States v. McGill, 634 F. App’x 234, 235 (11th Cir. 2015) 

(quotation marks omitted).   “[A]n indictment may be short and simple—

its allegations are sufficient if they include all elements of the offense and 

briefly describe the facts of the commission of the offense.”  United States 

v. deVegter, 198 F.3d 1324, 1330 (11th Cir. 1999) (internal citations 

omitted).  To be sufficient, an indictment “need do little more than track 

the language of the statute charged.”  United States v. Adkinson, 135 F.3d 

1363, 1375 n.37 (11th Cir. 1998). “An indictment is to be construed 
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liberally in favor of its sufficiency.” United States v. Davis, 306 F.3d 398, 

411 (6th Cir. 2002). 

It is well-settled that a motion to dismiss an indictment does not 

“provide for a pre-trial determination of the sufficiency of the evidence.”  

Salman, 378 F.3d at 1268; United States v. Critzer, 951 F.2d 306, 307 

(11th Cir. 1992).  “Under Fed. R. Crim. P. 12(b) an indictment may be 

dismissed where there is an infirmity of law in the prosecution; a court 

may not dismiss an indictment, however, on a determination of facts that 

should have been developed at trial.” United States v. Torkington, 812 

F.2d 1347, 1354 (11th Cir. 1987).  The question is whether the factual 

allegations in the indictment, when viewed in the light most favorable to 

the government, are sufficient to charge the offense as a matter of law. 

Id.  

I. Count 1 alleges a single conspiracy to defraud the City 
of Lynn Haven. 
 

The indictment’s narrative structure follows the investigation; the 

aftermath of Hurricane Michael and then working backwards towards 

earlier corruption allegations, and then forward as events unfolded after 

the storm. Defendant Finch’s motion tries to exploit this structure to slice 

the scheme into disconnected components. But a reading of the 
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indictment as a whole and by practical, not technical, considerations, 

and with a chronological description of the factual allegations, reveals a 

single conspiracy to defraud the City of Lynn Haven that evolved over 

time as opportunities for corruption presented themselves, with 

conspirators entering at various points. 

 It began with Defendant Finch having his way with the City. 

Defendant Barnes was a City Commissioner for years until April 2019. 

ECF 64 ¶5. Defendant Anderson became Mayor in 2015. ECF 64 ¶2. 

Defendant Finch had business before the City—including the 17th Street 

project and the ½ Cent Surtax Design Build Contract. ECF 64 ¶¶67-85. 

The indictment charges that Defendant Finch bribed Defendants 

Anderson and Barnes for official acts related to those projects and later 

matters before the City prior to the hurricane. ECF 64 ¶¶24, 25, 27, 28 

& Counts 3 through 10. Regarding the 17th Street project, Defendant 

Finch obtained part of it through a bid-rigging scheme where Company 

A (more on this entity later) purposefully submitted a higher bid so that 

Defendant Finch’s business would win the contract. ECF 64 ¶¶79-80.  

Defendant Barnes was not present for the initial vote on the 17th 

Street project in August 2015. ECF 64 ¶67. But, beginning the next 
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month, Defendant Finch began making a series of “loans” to Defendant 

Barnes. ECF 64 ¶85. Thereafter, Defendant Barnes took official action 

supporting several of Defendant Finch’s projects with the City, including 

the 17th Street project. ECF 64 ¶¶68, 74, 82. Defendant Barnes 

concealed these benefits from state ethics officials and banks where he 

obtained loans. ECF 64 ¶¶120, 124-125. The superseding indictment 

alleges that Defendant Finch provided these benefits to Defendant 

Barnes in exchange for official acts favorable to Defendant Finch’s 

business interests. ECF 64 ¶¶24, 27, 28. 

 Defendant Anderson carried water for Defendant Finch too. Apart 

from voting for the approval of Defendant Finch’s projects, though, 

Defendant Anderson pressured the City Manager to allow Defendant 

Finch to proceed with aspects of the projects, despite the City Manager’s 

protests. See, e.g., ECF 64 ¶¶69-77. During this time, Defendant 

Anderson accepted things of value from Defendant Finch, including 

private airplane travel, lodging, meals, and entertainment, and a free 

motorhome. ECF 64 ¶¶81, 84 & Count 11. Defendant Anderson 

concealed these benefits from state ethics authorities. ECF 64 ¶118. 

Defendant Finch lied to the FBI about the motorhome. ECF 64 ¶66-67 
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(Count 43). The superseding indictment alleges that Defendant Finch 

provided Defendant Anderson these benefits in exchange for official acts. 

ECF 64 ¶¶24, 25, 28. 

 The destruction Hurricane Michael caused Lynn Haven on October 

10, 2018, created new opportunities for corruption. And new conspirators 

entered the stage. Defendant Albritton entered into a contract with Lynn 

Haven to be the City Attorney for Lynn Haven “on or about October 22, 

2018, effective October 15, 2018, for one year.” ECF  64 ¶3. That same 

day, with Defendant Anderson’s knowledge and concurrence, City 

Manager Michael White (“M. White”) entered into a 90-day agreement, 

drafted by Defendant Albritton, with Erosion Control Specialists 

(“ECS”), which was owned by David White (“D. White”), for emergency 

services. ECF 64 ¶¶7, 14. These persons subsequently drafted, approved, 

and entered into an amended agreement removing the 90-day 

termination. ECF 64 ¶¶15.  

Among other things, ECS invoices were submitted to Lynn Haven 

for payment of services that were not authorized under the emergency 

contract and were for the private residences of some Lynn Haven 

officials.  ECF 64 ¶39. 33. While D. White and ECS were providing 
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services to Lynn Haven, M. White received things of value from D. 

White, including repairs to, and debris removal from, M. White’s 

residence in Lynn Haven, his farm, and money for the purchase of M. 

White’s farm, an automobile, and cash. ECF 64 ¶33.  

Meanwhile, Defendant Anderson requested that City Manager, M. 

White, and D. White have ECS provide debris removal and repairs to her 

personal residence and the private residences of her mother and a 

neighbor. These services were later valued by ECS at approximately 

$48,000 but were billed by ECS to, and paid by, Lynn Haven in invoices 

that falsely claimed services were provided for public areas in Lynn 

Haven. ECF 64 ¶16 & Count 22, 24.  

Defendant Albritton caused D. White to have ECS provide debris 

removal and repairs to his personal residence, and that of his girlfriend. 

He sought to have conspirator D. White also go to a third residence to 

perform additional repairs. ECF 64 ¶¶36 & Counts 12, 13, 14, 21, & 24. 

These services were valued at approximately $25,000, but were billed by 

ECS to, and paid by, Lynn Haven in invoices that falsely claimed services 

were provided for public areas in Lynn Haven. ECF 64 ¶36.  

The work on these private residences was concealed and not 
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reported in the invoices, and no supporting documents to the invoices 

were provided.  ECF 64 ¶42.  

On October 23, 2018, D. White and ECS submitted to Lynn Haven 

a false invoice for hurricane clean-up in the amount of $180,722.75 that 

claimed work by ECS was done at a Lynn Haven park and water plant 

on eight separate days. ECF 64 ¶41. The ECS supporting documents 

submitted to Lynn Haven for this fraudulent invoice included individuals 

who were in fact working at locations outside Lynn Haven for a different 

contractor.  This invoice, and a separate ECS $44,000 invoice for painting 

a Lynn Haven building prior to the hurricane, were approved and paid 

by Lynn Haven as emergency expenditures. With the approval of 

Defendant Anderson, M. White issued a handwritten check in the 

amount of $224,722.75 to ECS within three days after the submission of 

the invoices, and Defendant Anderson specifically authorized the 

cashing of the Lynn Haven check. ECF 64 ¶41 & Count 15. 

In early November 2018, after the initial declaration of an 

emergency by Lynn Haven had been revoked and expired, Defendants 

Anderson and Albritton sought to locate additional Lynn Haven projects 

for D. White and ECS. One of these was an agreement Defendant 
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Albritton drafted and directed M. White to execute with D. White for 

ECS to conduct trash pickup. ECF 64 ¶44. Later it was expanded to 

cover residential trash pickup. ECF 64 ¶45 and Count 20. Defendant 

Albritton backdated the agreement to October 15, 2018, which allowed 

ECS to bill the City for work not performed. Defendant Albritton told 

Defendant Anderson and conspirator M. White that it did not require 

City Commission approval. ECF 64 ¶¶45, 46, 47, 49. The matter was 

removed from the agenda for City Commission approval. From the 

monies fraudulently paid by Lynn Haven for trash pick-up that did not 

actually occur, Defendant Albritton solicited D. White to pay kickbacks. 

ECF 64 ¶49.  M. White received cash kickbacks from ECF too. ECF 64 

¶33.  Over the course of the next twelve weeks, D. White paid Albritton 

$10,000 in cash for each week of claimed trash pickups. ECF 64 ¶49. For 

example, on November 28, 2018, D. White sent Defendant Albritton a 

text advising Defendant Albritton that D. White had his money: “$$$.” 

ECF 64 at 59 & Count 26.  

Defendant Anderson and M. White signed Lynn Haven checks 

issued to ECS based upon fraudulent invoices that falsely claimed work 

by ECS was performed at various Lynn Haven public locations when the 
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invoices included work performed by ECS at private residences and 

premises of public officials, including Defendant Anderson and the 

private residences of her mother and a neighbor. ECF 64 ¶¶32, 35. 

Defendant Anderson was provided and regularly signed off on a check 

register including approximately $5 million of payments to ECS in a 6-

month period. ECF 64 ¶40 and Counts 27, 28. Defendant Anderson later 

falsely claimed to the FBI that she was unaware of the role of ECF in 

the post-Hurricane Michael clean-up of Lynn Haven, and that she was 

first introduced to D. White in December 2018 or January 2019. ECF 64 

at 62 and Count 42. 

 The hurricane created a need for disposal of reduced vegetative 

debris or “chips” and more opportunity for fraud.  On October 30, 2018, 

Defendant Albritton provided the City Manager a list of companies, via 

email, that he falsely claimed had provided prices that would be charged 

to receive reduced vegetative debris or chips, and advised M. White that 

Company A provided the lowest price at $4.70 per cubic yard and there 

was an immediate need to dispose of reduced debris. ECF 64 ¶56 & 

Count 16. Defendant Albritton was employed by and provided legal 

services to Company A, was the registered agent for 14 companies owned 
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by the owner of Company A, and had been co-owner with the owner of 

Company A in another company. ECF 64 ¶56. One of the companies had 

actually advised Defendant Albritton that it would accept chips for as 

low as $3.50 per cubic yard. ECF 64 ¶57. Defendant Albritton’s false 

statements allowed Company A to obtain the City’s chip-disposal 

business. Defendant Albritton later forwarded his justification to 

Company D, a large debris removal company, so Company D could justify 

the use of the Company A site for chip disposal. ECF 64 ¶58 and Count 

25. 

 Defendant Finch contends that he was not part of the ECS aspect 

of the conspiracy. But in late October 2018, Defendant Anderson 

convened a meeting with Defendant Finch, one of the owners of Company 

A, City Manager M. White, and several other persons at Defendant 

Finch’s personal residence. At the meeting, Defendant Anderson praised 

Defendant Finch and his previous post-hurricane assistance to Lynn 

Haven. Defendant Finch complained about not receiving enough of Lynn 

Haven’s post-Hurricane Michael business. ECF 64 ¶59. When Defendant 

Anderson learned that City officials were planning and had sought a 

state permit to use City owned land (not in use) for chip disposal, 
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Defendant Anderson directed them to stop. ECF 64 ¶¶63-64. M. White 

complied, directing the City Engineer to cancel the permit application. 

ECF 64 at 59 and Count 17. Soon after, Defendant Anderson directed M. 

White to direct Company C and Company D to use Defendant Finch’s 

site for chip disposal. ECF 64 ¶¶60, 61 and Count 18. Defendant 

Anderson then directed M. White to seek authorization from the state for 

a Disaster Debris Management Site (DDMS) at Defendant Finch’s 

property. ECF 64 ¶65. M. White complied, requesting approval for a 

DDMS site for Defendant Finch’s company. ECF 64 at 65 & Count 19.  

Defendant Finch’s company received millions of dollars in payment of 

fees for the chip disposal, and Defendant Anderson accepted things of 

value from Defendant Finch, including travel in a private airplane for 

Defendant Anderson and another person to Biloxi, Mississippi, and the 

Florida Keys, lodging, meals and entertainment, and lodging aboard a 

private yacht and meals in Key West, Florida. ECF 64 ¶66. Thus, while 

Defendant Finch was absent during the first few weeks after the 

hurricane, upon his return he used Defendant Anderson to receive his 

slice of the clean up pie, which came out of Company A’s fraudulently 

obtained slice. These are not separate conspiracies; they are conspirators 
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allocating shares. 

 The aftermath of the hurricane created additional opportunities for 

M. White, Defendant Finch, Defendant Anderson, Defendant Albritton, 

and others, to commit fraud.  

 First, Defendant Albritton requested and obtained from ECS an 

invoice for the services provided at his residence, which falsely stated 

that Defendant Albritton paid the invoice in full, and which Defendant 

Albritton submitted to his insurance company falsely claiming that he 

paid ECS for debris removal and repairs, and requesting reimbursement 

from the insurance company. ECF 64 ¶36 and Count 23. 

Second, Lynn Haven received a request from WorldClaim public 

adjusters to work with the City to assist in documentation and 

adjustment of its claim with insurance companies with respect to 

hurricane losses. ECF 64 ¶68. One of Lynn Haven’s contract engineers, 

Individual A, recommended to the City Manager, M. White, that Lynn 

Haven select WorldClaim. Individual A told M. White that Individual A 

was to receive a percentage of whatever money was brought in by 

WorldClaim from Lynn Haven, and agreed to share some of the money 

with M. White, and that M. White, Defendant Anderson, and a Lynn 
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Haven Commissioner would not be charged any claims fees by 

WorldClaim to adjust any private insurance claims for those public 

officials. ECF 64 ¶87. Defendant Anderson and M. White signed the 

contract with WorldClaim on behalf of Lynn Haven which obligated the  

City to pay from 3-10% of the net recovery up to $60 million just six days 

before the emergency powers granted to Defendant Anderson expired. 

ECF 64 ¶88. M. White solicited from WorldClaim, through Individual A, 

for WorldClaim to handle insurance claims for private residences and 

properties at reduced fees for Defendant Anderson, and a City 

Commissioner. ECF 64 ¶89. M. White told both Defendant Anderson and 

a City Commissioner that WorldClaim was going to help them with their 

insurance claims at no cost to them.  WorldClaim agreed to charge both 

Defendant Anderson and a City Commissioner no fee for its work in 

adjusting the insurance claims of Defendant Anderson and the City 

Commissioner relating to their private property. ECF 64 ¶91. Defendant 

Anderson arranged to pay and did pay a reduced fee for WorldClaim’s 

efforts. ECF 64 ¶91.  

Finally, the hurricane’s destruction required Lynn Haven to rebuild 

its municipal facilities. By September 2019, Lynn Haven had already 
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issued the first round of requests for qualifications for architectural 

design and engineering services to rebuild Lynn Haven’s municipal 

facilities. ECF 64 ¶92. Defendant Finch wanted the project. In short, 

Defendant Anderson provided Defendant Finch City information and 

exerted enormous pressure on City officials to aid Defendant Finch in 

obtaining the rebuild project at a significantly higher cost than the City 

would pay through its planned rebuild project. ECF 64 ¶¶94-117. 

Under 18 U.S.C. §1343 “[w]hoever, having devised or intending to 

devise any scheme or artifice to defraud, or for obtaining money or 

property by means of false or fraudulent pretenses, representations, or 

promises, transmits or causes to be transmitted by means of wire, radio, 

or television communication in interstate or foreign commerce, any 

writings, signs, signals, pictures, or sounds for the purpose of executing 

such scheme or artifice, shall be fined under this title or imprisoned not 

more than 20 years, or both.” Under 18 U.S.C. §1346, “the term ‘scheme 

or artifice to defraud’ includes a scheme or artifice to deprive another of 

the intangible right of honest services.”  

A single conspiracy is demonstrated by showing a common purpose, 

a connection between multiple objects, and interdependence among co-
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conspirators. See United States v. Woodard, 459 F.3d 1078, 1085 (11th 

Cir. 2006). But a conspirator need not even know all the members of a 

conspiracy to be held responsible as a co-conspirator. See United States v. 

Jones, 913 F.2d 1552 (11th Cir. 1990). “Whether the evidence supports 

finding a single conspiracy is a question of fact for the jury.” United States 

v. Tokars, 95 F.3d 1520, 1539 (11th Cir. 1996). If the evidence raises the 

issue, a multiple conspiracy instruction may be appropriate. See United 

States v. Diecidue, 603 F.2d 535, 548-49 (5th Cir. 1979). If an indictment 

charges a single conspiracy with multiple objects, then the jury must be 

instructed that the government must prove each defendant so charged 

conspired to commit one of the criminal objects. See United States v. 

Ballard, 663 F.2d 534, 544 (5th Cir. 1981). If there is a charge of a single 

conspiracy and proof at trial of multiple ones, then whether there is 

prejudice from the variance is generally measured by the adequacy of 

notice and any prejudicial spillover. See United States v. Glinton, 154 F.3d 

1245, 1252 (11th Cir. 1998). 2 

 
2 To demonstrate substantial prejudice, a defendant must show (1) “that the 

proof at trial differed so greatly from the charges that [he] was unfairly surprised and 
was unable to prepare an adequate defense”; or (2) “that there are so many 
defendants and separate conspiracies before the jury that there is a substantial 
likelihood that the jury transferred proof of one conspiracy to a defendant involved in 
another.” United States v. Calderon, 127 F.3d 1314, 1328 (11th Cir.1997). 
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The role of a court reviewing an indictment for duplicity is “solely to 

assess whether the indictment itself can be read to charge only one 

violation in each count.” United States v. Mancuso, 718 F.3d 780, 792 (9th 

Cir. 2013) (internal quotation marks and citation omitted). But a finding 

that an indictment charges multiple conspiracies does not require 

dismissal; “[o]ne cure for an otherwise duplicitous indictment is to give an 

augmented instruction requiring unanimity on one or the other of the acts 

charged within a count that otherwise appear to constitute separate 

offenses.” See United States v. Miller, 891 F.3d 1220, 1230 (10th Cir. 

2018). 

In this circuit, the determination whether there is a single or 

multiple conspiracies is function of several factors—and normally a jury 

function. The first is whether a common (meaning similar or substantially 

the same, not shared) goal existed and it is defined “as broadly as 

possible.” United States v. Holt, 777 F.3d 1234, 1263 (11th Cir. 2015). The 

second factor is the nature of the scheme. “Although it is often possible to 

divide a single drug conspiracy into sub-agreements, this does not 

necessarily mean that more than one conspiracy exists.” Id. “Rather, [t]he 

key is to determine whether the different sub-groups are acting in 

Case 5:20-cr-00028-MW-MJF   Document 159   Filed 06/16/21   Page 22 of 41



23 
 

furtherance of one overarching plan.” Id. (quotation omitted). The third 

factor is the overlap of participants. Id. 

 Consider, for example, United States v. Rodgers, 624 F.2d 1303 (5th 

Cir. 1980). The issue was whether the evidence at trial of a long-running 

bid-rigging scheme was a prejudicial variance due to multiple schemes 

rather than a single scheme as charged. Id. at 1307. The court said that 

“[t]he jury properly could have concluded that the defendants were 

involved in several and not one scheme to defraud” but “it did not.” Id. 

The court held that the evidence supported the conclusion of a single 

scheme with a common goal even though the scheme continued for a 14-

year period and the participants varied over time. Id. 

In United States v. Maker, 751 F.2d 614 (3rd Cir. 1984), the Third 

Circuit cited to Rodgers for the list of factors supporting a single scheme; 

that evidence of the similarity of method and result, and the partial 

overlap of participants, in the various incidents, is probative of a unitary 

scheme. Id. at 626. The lack of participation of one participant in all 

aspects of the scheme does not establish a lack of culpability as to the 

entire scheme. Further, the court held that there was no requirement 

that the entire scheme be planned at the outset, nor is the scope of the 
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scheme determined by a defendant’s state of mind at the initial incident 

of fraud. Id. at 626. 

Applying those factors, the superseding indictment can be read to 

charge a single conspiracy with common goal to defraud the City and 

citizens of Lynn Haven of their right to the public official defendants’ 

honest services, or to engage in a scheme to defraud and to obtain money 

or property of the  City by means of material false and fraudulent 

pretenses and representations. Simply stated, obtaining a significant 

amount of money from Lynn Haven was the object. Defendants who were 

public officials were enriched by business interests. Defendants who had 

business before the City did the enriching and received the City’s largess. 

To carry-out the conspiracy/scheme, Defendants modified the executions 

to the opportunities that were presented. And there was a substantial 

overlap of participants. The superseding indictment alleges 

interdependence, but it need not set out every fact that relates the 

conspirators’ activity or that demonstrates interdependence. 

In sum, the alleged conspiracy began with Defendant Finch bribing 

Defendant Anderson and Defendant Barnes to help Defendant Finch’s 

projects with official acts for several years before Hurricane Michael. 
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While Defendant Finch was temporarily out of the picture for a short 

period in October 2018,3 during the immediate aftermath, Defendant 

Albritton (the new city attorney),4 M. White (the City Manager) and D. 

White (ECS owner) entered the picture and, with Defendant Anderson, 

began defrauding the City through the hurricane cleanup effort. When 

Defendant Finch returned to town in or about late October, he demanded 

his share of the cleanup business, and Defendant Anderson (who 

Defendant Finch was allegedly bribing) made M. White make it happen. 

To be sure, some conspirators went further than others, and may have 

used different means or projects to carry out the conspiracy, but the goal 

remained the same—to fraudulently obtain money from Lynn Haven. 

 
3  The superseding indictment does not charge Defendant Barnes with 

accepting bribes in relation to the hurricane clean up. But the absence of an allegation 
in an indictment does not necessarily mean non-existence. The government 
anticipates that a substantial amount of evidence in addition to the indictment 
allegations will demonstrate the common goal, interdependence, and overlapping 
participation. For example, the evidence indicates that the owner of Company A (who 
Defendant Albritton fraudulently obtained chip disposal business, and who agreed to 
let Defendant Finch have some chip disposal) provided a free driveway and hurricane 
repairs on Defendant Barnes’ property while Company A sought contracts with the 
City. This is an example why the single/multiple conspiracy issue is appropriately left 
to a jury’s determination, and subsequent appellate review of whether the evidence 
reasonably supports a jury’s finding of a single conspiracy.  
 

4  Defendant Anderson had engineered the dismissal of the longstanding city 
attorney a few weeks before the hurricane in favor of a city dispatcher, a military 
spouse with a law license in Texas and 1 year of legal experience, supposedly to save 
money. Defendant Anderson and M. White arranged for Defendant Albritton to be 
the city’s attorney.  
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But that does not make multiple conspiracies charged.  

This is a jury question. A case cited in Defendant Finch’s paper (ECF 

149 at 9) makes the point exceedingly well: “these opposing theories as to 

the conspiracy count are entirely dependent upon proof at trial of their 

underlying assertion . . .  they are not, at the pretrial motions stage of the 

proceeding, an appropriate means of resolving the duplicity question . . . 

. [I]n order to leave resolution of the factual contentions to a 

determination by a jury, the motion should be denied at this stage.” See 

United States v. Alexander, 736 F. Supp. 968, 995 (D. Minn. 1990). 

This Court should deny the motions to dismiss Count 1. If the 

evidence at trial warrants, a jury instruction regarding single/multiple 

conspiracies, or a specific unanimity requirement, may be appropriate. 

II. The superseding indictment counts challenged by 
Defendants Anderson and Albritton are not unconstitutionally 
vague. 

 
 Defendants say that Counts 6, 7, 8, 9, and 31 allege wire 

transmissions with insufficient specificity to determine if and which 

alleged schemes were furthered by the wires. Like the conspiracy motion, 

Defendants’ argument proceeds from the false premise that there are 

multiple schemes. The scheme is for the Defendants to defraud the City 
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of Lynn Haven in various ways. See, e.g., Rodgers, 624 F.2d at 1307. And 

Defendants have provided no authority for the proposition that an 

indictment must allege in a substantive wire fraud count all the details 

that link the wire to the scheme. 

 Defendants rely on United States v. Adkinson, 158 F.3d 1147 (11th 

Cir. 1998). The case concerned the sufficiency of evidence at trial and 

stands for the proposition that a mailing or a wire transmission must 

further the scheme; a mailing or wire which comes after the scheme is 

over will not suffice. The case says nothing about the requisite specificity 

of an indictment.  

 Defendants also rely on Van Liew v. United States, 321 F.2d 664, 

671 (5th Cir. 1963). The case did concern the sufficiency of an indictment 

regarding the introduction of an adulterated and misbranded orange 

drink into interstate commerce. The indictment’s flaw was that there 

were multiple variations of the crime in the statute and no facts about the 

nature of the adulteration, leaving the court to wonder “[j]ust what was it 

the Grand Jury thought these Defendants had done?” Id. 

The same cannot be said of the superseding indictment in this case. 

Here the indictment incorporates factual allegations from Count 1 and 

Case 5:20-cr-00028-MW-MJF   Document 159   Filed 06/16/21   Page 27 of 41



28 
 

alleges that the defendants caused the specific wire transmissions “for the 

purpose of executing the scheme to defraud.” ECF 64 at 56. There is no 

mystery at all about what Defendants are alleged to have done. 5   

III. The superseding indictment properly alleges honest 
services fraud.  

 
According to the Supreme Court, to convict a defendant of honest 

services fraud, the government must prove beyond a reasonable doubt 

that the fraudulent scheme was “to deprive another of honest services 

through bribes or kickbacks supplied by a third party who had not been 

deceived.” Skilling v. United States, 561 U.S. 358, 404 (2010) (emphasis 

added) (holding so to avoid constitutional vagueness concerns). The 

essence of bribery where the public official is the defendant is a quid pro 

quo solicitation or agreement—the agreement by a public official to 

accept a thing of value in exchange for being influenced in the 

performance of an official act.  United States v. Nelson, 712 F.3d 498, 

 
5  The Van Liew court noted the distinction with the constitutional right to 

know the charges and the need to know the evidentiary details establishing the facts 
of the offense,” the latter of which is remedied by a bill of particulars. Id. These 
Defendants have not asked for a bill of particulars regarding these counts. That is 
probably because they do not need one; the government provided documents labeled 
by the specific count number so the Defendants would know the evidentiary basis for 
each wire, and Defendants are now undoubtedly aware of precisely how each wire 
furthered the scheme to defraud the City.  
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509 (11th Cir. 2013) (calling a quid pro quo agreement a “classic” bribery 

scenario). 

Critically, under McDonnell v. United States, the “agreement need 

not be explicit, and the public official need not specify the means that he 

will use to perform his end of the bargain.” 136 S. Ct. 2355, 2371 (2016). 

“[S]o long as the jury finds that an official accepted gifts in exchange for 

a promise to perform official acts for the giver, it need not find that the 

specific act to be performed was identified at the time of the promise[.]” 

United States v. Ganim, 510 F.3d 134, 147 (2d Cir. 2007) (emphasis 

added); see also United States v. Skelos, 707 F. App’x 733, 738 (2d Cir. 

2017) (“Acts constituting the agreement need not be agreed to in 

advance.  A promise to perform such acts as the opportunities arise is 

sufficient.”); United States v. Repak, 852 F.3d 230, 251 (3d Cir. 2017) 

(“[I]t is sufficient if the public official understands that he is expected, as 

a result of the payment, to exercise particular kinds of influence or to do 

certain things connected with his office as specific opportunities arise.” 

(internal quotation marks omitted)). When holding that a stream of 

benefits theory of bribery remains valid, this Court agreed with the 

government that “a specific official act need not be identified by the bribe 
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payor or recipient at the time the corrupt agreement is made” and 

explained that “[w]hen the crux of bribery is the public official’s 

agreement to be influenced in the performance of official acts, it is logical 

that there would be significant value in arrangements that leave the 

specifics of the official acts open to later determination.” See United 

States v. Maddox, 4:18cr76-RH/MAF, ECF 38 at 5 (N.D. Fla. March 26, 

2019). 

The crux of Defendants’ arguments is that McDonnell allows them 

to avoid this reality at trial by attacking facially the specificity of the 

charging document’s description of the quid pro quo while knowing full 

well that such a corrupt bargain, as alleged here, can be proved by 

circumstantial evidence such as evidence that a person paid a public 

official and evidence that a public official took official action (properly 

defined) favorable to that other person. In general, no direct evidence of 

the quid pro quo is necessary to sustain a bribery conviction. See, e.g., 

United States v. Massey, 89 F.3d 1433, 1439 (11th Cir. 1996).6 It would 

 
6  The Massey case concerned a bribery charge under 18 U.S.C. §666. The 

Eleventh Circuit recently held that this statute did not contain McDonnell’s official 
act requirement. So the statute contains different quid pro quo requirements. But the 
point is the proof required for a quid pro quo may be established by circumstantial 
evidence, whatever the specific nature of the quo happens to be.  
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be odd indeed if evidence presented to a petit jury sufficient to sustain a 

conviction was held, when described in an indictment which also tracked 

the statute word for word, to insufficiently allege the same crime. That 

of course would make no sense. But that is what Defendants are asking 

for.7  

Defendant Anderson seeks to dismiss all 23 substantive wire fraud 

count against her. Defendant Albritton seeks to dismiss some but not 

all.8 Some additional points are worth making.  

First it is worth noting that when Defendant Albritton complained 

about multiplicity, six months ago, the argument was that Defendants 

were charged with two separate crimes for identical conduct. Now the 

argument is that consolidated counts do not charge any crime at all. But, 

notably, Counts 6, 7, 9, 10, 12, 13, 14, 15, 16, 18, 19, 20, 21, 22, 23, 24, 

26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, and 39, charge both honest 

services fraud and wire fraud based on a deprivation of money and 

 
7 It is not unlike a defendant in a civil employment-discrimination case seeking 

dismissal of a complaint under Federal Rule of Civil Procedure 12(b)(6) because the 
complaint did not set out direct evidence of a discriminatory motive though it alleged 
adverse employment action and a valid comparator. Such a motion would of course 
properly be denied.  

 
8 Defendant Albritton does not challenge Counts 12, 13, 14, 20, 22, 23, 26, 34, 

38, or 39. Neither of these Defendants challenge Count 41.  
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property. So, even if honest services theory was not properly alleged 

(which they are), those counts should not be dismissed. Similarly, 

Defendant Albritton seeks to dismiss Count 25, arguing no quid pro quo 

was alleged. ECF 143 at 5. But Count 25, relating to an email to 

Company D to justify the use of Company A’s pit for chip disposal, alleges 

money/property fraud, not honest services fraud, and it is not necessary 

to allege a bribe for the former. ECF 64 at 59. 

Second, Defendants do not seriously contend that the superseding 

indictment fails to inform them of the charges.  

Third, all the honest services counts challenged by Defendants 

track the relevant language, clearly set forth the charges, and further 

allege bribery. The allegations must be taken as true. This alone is a 

basis to deny motions to dismiss these counts. Moreover, it is not even 

necessary for an honest-services fraud indictment to use the word 

“bribe.” See United States v. Avenatti, 432 F. Supp. 3d 354, 362 (S.D.N.Y. 

2020). Defendants concede that the superseding indictment “includes 

allegations tracking the statute and elements of an honest services fraud 

offense” but claim it “fails to allege facts substantiating a promise by 

[them] to influence a focused, concrete, and specific question, matter, 
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cause, suit, proceeding, or controversy at the time of an alleged quid pro 

agreement.” ECF 138 at 11. That is not correct. The superseding 

indictment describes in detail the official acts and the benefits provided 

in exchange for them pursuant to agreements by Defendants with co-

conspirators.  

Fourth, Defendants advance the arguments that “(i) the quid pro 

quo element of an honest service fraud offense requires a promise to 

influence a focused, concrete, and specific question, matter, cause, suit, 

proceeding or controversy that is either pending or capable by law of 

being brought before a public official; and (ii) a factual basis for the 

alleged promise must be alleged in the indictment.” ECF 138 at 9; ECF 

143 4 (adopting same). Defendants rely primarily on United States v. 

Silver, 948 F.3d 538 (2d Cir. 2020), for those propositions. 

For the relief that Defendants are seeking now, that reliance is 

largely misplaced. Silver concerned jury instructions, not the sufficiency 

of the indictment. 948 F.3d at 569 (explaining that “[t]he instructions 

failed to convey that [defendant] could not be convicted of honest 

services fraud unless the Government proved that, at the time the bribe 

was accepted, [defendant] promised to take official action on a specific 
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and focused question or matter as the opportunities to take such action 

arose”). Silver does not say that “a factual basis for the alleged promise 

must be alleged in the indictment.” Indeed, in another case, the Second 

Circuit has said that “it is difficult to understand how an indictment 

that tracks the exact language of the statute, and that expressly charges 

that the defendant violated it, fails on its face to charge that the 

defendant committed a federal crime.” United States v. Balde, 943 F.3d 

73, 90 (2d Cir. 2019). And the superseding indictment in this case alleges 

what McDonnell says is required for conviction; that the public officials 

promised to take official action in exchange for a thing of value. Whether 

Defendants did so are questions for the jury at trial. It is worth noting 

that McDonnell, which Defendants say supports their position, 

concerned honest service fraud but involved interpretation of the federal 

bribery statute, 18 U.S.C. §201. Defendants have put forward no 

authority for the proposition that McDonnell requires that level of 

factual specificity in an indictment, whether in honest services fraud 

case or a bribery prosecution under §201.  

The superseding indictment specifically alleges quid pro quo. After 

a lengthy recitation of benefits provided to Defendants and official acts 
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taken by Defendants for alleged co-conspirators, the superseding 

indictment alleges that “[t]he defendants and conspirators used MARGO 

DEAL ANDERSON’s public official position as the Mayor of Lynn 

Haven, JOSEPH ADAM ALBRITTON’s public official position as a 

City Attorney of Lynn Haven, . . . to offer, give, solicit, receive, agree to 

accept, and accept things of value from companies and individuals having 

business interests in Lynn Haven.” ECF 64 at ¶24. “These things of 

values were offered to ANDERSON [and] ALBRITTON . . . with the 

intent that they would be influenced in the performance of official acts. 

ECF 64 at ¶24. “ANDERSON [and] ALBRITTON . . . demanded, 

sought, agreed to accept, and received things of value with the intent that 

they would be influenced in the performance of official acts.” ECF 64 at 

¶24. “MARGO DEAL ANDERSON used her position as Mayor of Lynn 

Haven to take official action favorable to Company A, JAMES DAVID 

FINCH and FINCH’s business interests, and other companies, that 

included voting on measures pending before the Lynn Haven City 

Commission, signing resolutions, contracts, agreements, and promissory 

notes, and pressuring and advising City officials to perform specific 

official acts.” ECF 64 ¶25. “Among other things, ANDERSON directed 
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City officials to take official action favorable to JAMES DAVID FINCH 

and FINCH’s business interests in exchange for financial benefits from 

FINCH. ECF 64 ¶25. “JOSEPH ADAM ALBRITTON used his position 

as City Attorney of Lynn Haven to take official action favorable to 

Company A, Phoenix, and other companies, including drafting official 

documents, signing official documents, conducting alleged bid procedures 

for contracts, and pressuring and advising City officials to perform 

specific official acts.” ECF 64 ¶26. “JAMES DAVID FINCH, through his 

businesses, and otherwise, provided money and other benefits to 

ANDERSON . . . in exchange for official acts favorable to his business 

interests.” ECF 64 ¶28. The superseding indictment then expressly 

alleges that these Defendants did “devise and intend to devise a scheme 

to defraud and deprive the City of Lynn Haven and its citizens of their 

right to the honest services of ANDERSON, the elected Mayor of Lynn 

Haven, ALBRITTON, the City Attorney for Lynn Haven . . . through 

bribery or kickbacks.” Defendants’ assertion that the indictment does not 

allege quid pro quo relationships is plainly wrong.   

Defendant Albritton seeks dismissal of Count 16. The wire is an 

email from Defendant Albritton to the City Manager regarding the use 

Case 5:20-cr-00028-MW-MJF   Document 159   Filed 06/16/21   Page 36 of 41



37 
 

of Company A’s pit. ECF 64 ¶58. Both honest services and 

money/property theories are alleged. Id. In support of the allegation that 

this email was in furtherance of a scheme that involved a bribe, the 

superseding indictment describes how Defendant Albritton was being 

paid by Company A. ECF 64 ¶¶19, 56, 57. 

Defendant Albritton seeks dismissal of Count 21 claiming that 

“there are no factual allegations included in the superseding indictment 

to show Albritton caused ECS to provide debris removal services or 

repairs to a residence located at 2114 Country Club Drive.” ECF 143 at 

6. This argument is without merit. The wire is a text message Defendant 

Albritton sent to D. White, the owner of ECS, to perform hurricane 

repairs at 2114 Country Club Drive (Defendant Albritton’s parents’ 

residence), ECF 64 at 59, which the superseding indictment alleges is a 

wire communication which Defendant Albritton “knowingly did cause,” 

ECF 64 at 56, which properly alleges that Defendant Albritton “caused 

ECS to provide debris removal services or repairs to a residence located 

at 2114 Country Club Drive.” The superseding indictment does not 

allege that repairs were done, but rather that a wire communication was 

transmitted by Defendant Albritton in furtherance of the scheme. Just 
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because the scheme was not successful for the repairs solicited by 

Defendant Albritton does not mean that no violation of law has occurred. 

A conviction for mail or wire fraud does not require that the fraudulent 

scheme succeeds. United States v. Bradley, 644 F.3d 1213, 1213 (11th 

Cir. 2011). 

 Because the challenged wire fraud counts sufficiently allege 

violations of 18 U.S.C. §§1343 and 1346, this Court should deny 

Defendants’ motions to dismiss those counts.  

IV. The false statement charge against Defendant 
Anderson is properly alleged.  
 

Under 18 U.S.C. §1001(a)(2), “whoever, in any matter within the 

jurisdiction of the executive, legislative, or judicial branch of the 

Government of the United States, knowingly and willfully . . . makes any 

materially false, fictitious, or fraudulent statement or representation” 

commits a federal crime. As it relates to this offense, the term “willfully” 

means that the act was committed voluntarily and purposely, with the 

specific intent to do something the law forbids; that is to say, with bad 

purpose either to disobey or disregard the law. 

Count 42 charges that Defendant Anderson violated §1001(a)(2)  by 

falsely stating to the FBI during its corruption investigation in Lynn 
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Haven (1) that she was unaware of the role of ECS in the post-Hurricane 

Michael clean-up when in fact she was aware that ECS had been 

contracted by Lynn Haven to conduct debris removal and repairs; and (2) 

that she was first introduced to D. White in December 2018 or January 

2019, when volunteers were used to clean up various streets designated 

by Lynn Haven as needing some attention and clean-up, when in fact she 

was introduced to D. White shortly after Hurricane Michael and asked D. 

White to clean up her private residence. ECF 64 at 62-63. 

Defendant Anderson seeks dismissal of Count 42. She argues that 

“Count 42 includes an allegation that Anderson ‘willfully made false 

statements but fails to allege any facts that directly or circumstantially 

support a finding that Anderson made the false statements with 

knowledge that her conduct was unlawful.” ECF 138 at 19-20. But 

Defendant Anderson cites no specific authority for this contention.  

A similar contention was considered and rejected in United States 

v. Whittemore, No. 3:12cr58-LRH/WGC, 2013 WL 1181915 (D. Nev. Mar. 

19, 2013), which is directly on point. The defendant there faced several 

charges, including a §1001(a)(2) charge. The defendant moved to dismiss 

the indictment, claiming that the indictment was “not sufficiently pled 
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because it fails to contain allegations relating to his ‘willfulness’ in 

carrying out the alleged crimes.” Id. at *2. The court rejected that 

argument, explaining that “the allegations in the indictment track the 

statutory language of the alleged crimes, including both the penalty 

provision and the scienter element of ‘knowing and willful,’ state all 

essential facts related to the charged offenses, and include sufficient 

factual detail to place [the defendant] on notice of the charged offenses.” 

Id.  

That Whittemore was correctly decided is confirmed by United 

States v. Stefan, 784 F.2d 1093 (11th Cir. 1986). There the indictment for 

a §1001 charge did not even include the word “willfully.” Id. at 1102.  The 

court explained that while the indictment omitted an essential element of 

the offense—willfulness—the reference to the statute gave the defendant 

adequate notice and “practical, rather than technical considerations 

govern the validity of an indictment.” Id. 

This Court should reach the same conclusion. Factual allegations 

that Defendant Anderson made false statements to the FBI during its 

public corruption which she knew were false at the time are sufficient to 

show a bad purpose to violate the law and the superseding indictment 
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properly alleges willful conduct.  

CONCLUSION 

 Accordingly, this Court should deny all pending motions to dismiss.  

Respectfully submitted on June 16, 2021,  
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