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IN THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF FLORIDA 

PANAMA CITY DIVISION 
 

UNITED STATES OF AMERICA 
 
v. 
 
MARGO DEAL ANDERSON, et 
al., 
 
                                Defendants. 
 
_______________________________/ 

  
 
Case No. 5:20cr28-MW/MJF 
 
 

 
GOVERNMENT’S RESPONSE IN OPPOSITION TO 

DEFENDANT FINCH’S MOTION TO DISMISS 
COUNTS 3, 4, & 5 OR FOR A BILL OF PARTICULARS 

 
Defendant James Finch moves to dismiss Counts 3, 4, and 5 of the 

superseding indictment, contending that these counts do not properly 

allege honest services fraud offenses. These counts do allege honest 

services fraud; a scheme to defraud the city of Defendant Antonius 

Barnes’ honest services through bribes that Defendant Barnes agreed to 

accept and did accept from Defendant Finch in exchange for official 

action. Alternatively, Defendant Finch requests a bill of particulars. That 

relief is not necessary. Accordingly, this Court should deny Defendant 
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Finch’s motion to dismiss Counts 3, 4, and 5 of the superseding 

indictment or for a bill of particulars.  

BACKGROUND 

 On March 16, 2021, the grand jury returned a superseding 

indictment which, among other things, charged Defendant Finch and 

Defendant Barnes with conspiring and scheming to defraud the City of 

Lynn Haven of Defendant Barnes honest services while Defendant 

Barnes was a City Commissioner. ECF 64. Counts 3, 4, and 5 are 

substantive wire fraud charges under a theory of honest services 

deprivation.  

More specifically, the superseding indictment alleges that the 

defendants used Defendant Barnes’ position as City Commissioner (and 

that of others) “to offer, give, solicit, receive, agree to accept, and accept 

things of value from companies and individuals having business interests 

in Lynn Haven” and that Defendant Barnes (among others) “demanded, 

sought, agreed to accept, and received things of value with the intent that 

[he] would be influenced in the performance of official acts.” ECF 64 ¶24 

(emphases added).  After describing numerous official acts by Defendant 

Barnes favorable to Defendant Finch, it alleges that Defendant Barnes 
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“used his position as City Commissioner to take official action favorable 

to [Defendant Finch] and his business interests, including moving, 

seconding, and voting on items on the Commission agenda,” and 

Defendant Finch “provided money” to Defendant Barnes “in exchange for 

official acts favorable to [Defendant Finch’s] business interests.” ECF 64 

¶¶27-28. It particularly alleges 7 checks Defendant Finch provided to 

Defendant Barnes between August 2015 and December 2017 totaling 

$45,000. ECF 64 ¶85. After incorporating all these factual allegations, 

Counts 3, 4, and 5 allege that Defendant Finch and Defendant Barnes 

engaged in a scheme to defraud the City and its citizens of their right to 

Defendant Barnes’ honest services through bribery with respect to three 

of the checks from Defendant Finch to Defendant Barnes. ECF 64 at 55-

57.  

On May 26, 2021, Defendant Finch filed a motion to dismiss Counts 

3, 4, and 5 of the superseding indictment. Defendant Finch contends that 

the superseding indictment does not allege any agreement between 

Defendant Finch and Defendant Barnes, that the superseding indictment 

does not allege any quid pro quo, and that the honest services fraud 
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charges raise federalism concerns. The Court ordered an expedited 

response. ECF 136. 

ARGUMENT 

I. This Court should deny Defendant Finch’s motion to 
dismiss Counts 3, 4, and 5 of the superseding indictment. 

 
The Sixth Amendment guarantees every defendant the right to be 

informed of the government’s accusation by a legally sufficient 

indictment. See, e.g., United States v. Silverman, 745 F.2d 1386, 1392 

(11th Cir. 1984). The standards used in judging the sufficiency of an 

indictment are well established. “The validity of an indictment is 

determined from reading the indictment as a whole and . . . by practical, 

not technical, considerations, United States v. Perkins, 748 F.2d 1519, 

1524 (11th Cir. 1984) (quotation omitted), and an indictment must be 

given “a common sense construction.”  United States v. McGarity, 669 

F.3d 1218, 1235 (11th Cir. 2012).  “The test is not whether the indictment 

could have been framed in a more satisfactory manner but whether it 

conforms to minimal constitutional safeguards.”  Perkins, 748 F.2d at 

1524 (quotation marks omitted).  Under this standard, “an indictment is 

sufficient if it, first, contains the elements of the offense charged and 

fairly informs the defendant of the charge against which he must defend, 
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and second, enables him to plead an acquittal or a conviction in bar of 

future prosecutions for the same offense.”  Hamling v. United States, 418 

U.S.  87, 117 (1974). “The sufficiency of a criminal indictment is 

determined from its face.” Salman, 378 F.3d at 1268.  Federal Rule of 

Criminal Procedure 7(c)(1) only requires a statement of “essential facts” 

constituting the offense.  United States v. Cauble, 706 F.2d 1322, 1348 (5th  

Cir. 1983). 

A motion to dismiss an indictment should therefore be denied if the 

indictment contains “the elements of the offense intended to be charged, 

and sufficiently apprise[s] the defendant of what he must be prepared to 

meet.” United States v. McGill, 634 F. App’x 234, 235 (11th Cir. 2015) 

(quotation marks omitted).   “[A]n indictment may be short and simple—

its allegations are sufficient if they include all elements of the offense and 

briefly describe the facts of the commission of the offense.”  United States 

v. deVegter, 198 F.3d 1324, 1330 (11th Cir. 1999) (internal citations 

omitted).  To be sufficient, an indictment “need do little more than track 

the language of the statute charged.”  United States v. Adkinson, 135 F.3d 

1363, 1375 n.37 (11th Cir. 1998). 
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It is well-settled that a motion to dismiss an indictment does not 

“provide for a pre-trial determination of the sufficiency of the evidence.”  

United States v. Salman, 378 F.3d 1266, 1268 (11th Cir. 2004); United 

States v. Critzer, 951 F.2d 306, 307 (11th Cir. 1992).  “Under Fed. R. Crim. 

P. 12(b) an indictment may be dismissed where there is an infirmity of 

law in the prosecution; a court may not dismiss an indictment, however, 

on a determination of facts that should have been developed at trial.” 

United States v. Torkington, 812 F.2d 1347, 1354 (11th Cir. 1987).   

 Under 18 U.S.C. §1343 “[w]hoever, having devised or intending to 

devise any scheme or artifice to defraud, or for obtaining money or 

property by means of false or fraudulent pretenses, representations, or 

promises, transmits or causes to be transmitted by means of wire, radio, 

or television communication in interstate or foreign commerce, any 

writings, signs, signals, pictures, or sounds for the purpose of executing 

such scheme or artifice, shall be fined under this title or imprisoned not 

more than 20 years, or both.” Under 18 U.S.C. §1346, “the term ‘scheme 

or artifice to defraud’ includes a scheme or artifice to deprive another of 

the intangible right of honest services.” According to the Supreme Court, 

to convict a defendant of honest services fraud, the government must 
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prove beyond a reasonable doubt that the fraudulent scheme was “to 

deprive another of honest services through bribes or kickbacks supplied 

by a third party who had not been deceived.” Skilling v. United States, 

561 U.S. 358, 404 (2010) (emphasis added) (holding as much to avoid 

constitutional vagueness concerns). The essence of bribery where the 

public official is the defendant is a quid pro quo solicitation or 

agreement—the agreement by a public official to accept a thing of value 

in exchange for being influence in the performance of an official act.  

United States v. Nelson, 712 F.3d 498, 509 (11th Cir. 2013) (calling a 

quid pro quo agreement a “classic” bribery scenario). 

Critically, under McDonnell v. United States, the “agreement need 

not be explicit, and the public official need not specify the means that he 

will use to perform his end of the bargain.” 136 S. Ct. 2355, 2371 (2016).1 

 
1 The issue in McDonnell was the proper interpretation of the term “official 

act.” The Court said that 
 
 To qualify as an “official act,” the public official must make a decision 
or take an action on that “question, matter, cause, suit, proceeding or 
controversy,” or agree to do so. That decision or action may include using 
his official position to exert pressure on another official to perform an 
“official act,” or to advise another official, knowing or intending that 
such advice will form the basis for an “official act” by another official. 
Setting up a meeting, talking to another official, or organizing an event 
(or agreeing to do so)—without more—does not fit that definition of 
“official act.” 
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“[S]o long as the jury finds that an official accepted gifts in exchange for 

a promise to perform official acts for the giver, it need not find that the 

specific act to be performed was identified at the time of the promise[.]” 

United States v. Ganim, 510 F.3d 134, 147 (2d Cir. 2007) (emphasis 

added); see also United States v. Skelos, 707 F. App’x 733, 738 (2d Cir. 

2017) (“Acts constituting the agreement need not be agreed to in 

advance.  A promise to perform such acts as the opportunities arise is 

sufficient.”); United States v. Repak, 852 F.3d 230, 251 (3d Cir. 2017) 

(“[I]t is sufficient if the public official understands that he is expected, as 

a result of the payment, to exercise particular kinds of influence or to do 

certain things connected with his office as specific opportunities arise.” 

(internal quotation marks omitted)). When holding that a stream of 

benefits theory of bribery remains valid, this Court agreed with the 

government that “a specific official act need not be identified by the bribe 

payor or recipient at the time the corrupt agreement is made” and 

explained that “[w]hen the crux of bribery is the public official’s 

agreement to be influenced in the performance of official acts, it is logical 

 

Id. at 2372. The Court explained that such acts—e.g., setting up a meeting—could 
be evidence of an agreement to take an official act. Id. at 2371. The Court further 
held that the jury instructions regarding the term “official act” in that case were 
significantly overinclusive. Id. at 2374.  
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that there would be significant value in arrangements that leave the 

specifics of the official acts open to later determination.” See United 

States v. Maddox, 4:18cr76-RH/MAF, ECF 38 at 5 (N.D. Fla. March 26, 

2019). 

 Defendant Finch contends that “the government has not 

sufficiently identified a quid pro quo agreement between Barnes and 

Finch in any of the factual allegations”; that the superseding indictment 

“omitted a critical and essential allegation—an agreement and intent to 

influence.” ECF 131 at 19.  

The superseding indictment does allege an agreement by 

Defendant Barnes to accept a thing of value in exchange for being 

influenced in the performance of official acts. See Nelson, 712 F.3d at 

509. After reciting numerous official acts taken by Defendant Barnes 

favorable to Defendant Finch and payments from Defendant Finch to 

Defendant Barnes, the superseding indictment alleges that Defendant 

Barnes “agreed to accept and received things of value with the intent 

that [he] would be influenced in the performance of official acts” (ECF 64 

¶24), “used his position as City Commissioner to take official action 

favorable to [Defendant Finch] and his business interests, including 
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moving, seconding, and voting on items on the Commission agenda,” that 

Defendant Finch “provided money” to Defendant Barnes “in exchange for 

official acts favorable to [Defendant Finch’s] business interests,” and the 

checks listed in Counts 3, 4, and 5 are in fact bribes. Defendant Finch’s 

assertion that the indictment does not allege a quid pro quo relationship 

is plainly wrong.   

It is not necessary for the indictment to use the words “quid pro 

quo”—which do not appear in the relevant statutes—to allege such an 

agreement. Adkinson, 135 F.3d at 1375 n.37 (“To be sufficient, an 

indictment “need do little more than track the language of the statute 

charged.”). As this Court has said, “the lack of the term ‘quid pro quo’ in 

the Indictment is of no consequence[.]” See Maddox, 4:18cr76-RH/MAF, 

ECF 38 at 4. 

 Defendant Finch contends that the superseding indictment relies 

on allegations of self-dealing and conflicts of interest, which are not 

sufficient under Skilling. ECF 131 at 8. That contention misapprehends 

the purpose of the factual allegations at issue. As the government noted 

in its opposition to Defendant Margo Anderson’s motion to strike similar 

allegations as surplusage, concealing the receipt of such benefits is 
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relevant to show intent and they are acts in furtherance of the 

conspiracy. See ECF 60 at 8 (“This Court agrees with the Government 

that these allegations are relevant both because they show Defendant 

Anderson’s alleged intent, and because they allege acts in furtherance of 

the charged conspiracy.”). 

 Defendant Finch also relies on Kelly v. United States, 140 S. Ct. 

1565 (2020), though it is unclear why. See ECF 131 at 12-15. The 

defendants there were not charged with honest services fraud. They were 

charged with wire fraud and federal program fraud. The Supreme Court 

held that depriving the port authority of the use of lanes on a bridge, and 

its employees time and labor, were not deprivations of money or property 

under 18 U.S.C. §§666 or 1343. The Kelly case is inapplicable.  

 Because Counts 3, 4, and 5, sufficiently allege violations of 18 

U.S.C. §§1343 and 1336, this Court should deny Defendant Finch’s 

motion to dismiss those counts.  

II. This Court should deny Defendant Finch’s motion for 
a bill of particulars.  
 

“The purpose of a bill of particulars is threefold: (1) to allow the 

defendant to prepare a defense; (2) to minimize surprise to the defendant 

at trial; and (3) to enable the defendant to plead double jeopardy in the 
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event of a later prosecution for the same offense.”  United States v. Lynch, 

No. 09-10078-CR, 2009 WL 10674929, at *1 (S.D. Fla. July 30, 2009) 

(citing United States v. Anderson, 799 F.2d 1438, 1441 (11th Cir. 1986).  

The decision whether to grant a request for a bill of particulars rests 

within the trial court’s sound discretion.  United States v. Hawkins, 661 

F.2d 436, 451–52 (5th Cir. 1981).   

 “A defendant is not entitled to a bill of particulars with respect to 

information which is already available through other sources such as the 

indictment or discovery and inspection.”  United States v. Rosenthal, 793 

F.2d 1214, 1227 (11th Cir.), modified, 801 F.2d 378 (11th Cir. 1986).  

Denial of a motion for a bill of particulars is appropriate where the 

indictment lists the co-defendants and provides notice of the elements of 

the charged offense.  Lynch, 2009 WL at *1.  The pre-trial disclosure by 

the government of a witness list, co-defendants’ statements, and Jencks 

material further supports the denial of a motion for a bill of particulars.  

United States v. Draine, 811 F.2d 1419, 1421 (11th Cir. 1987); Rosenthal, 

793 F.2d at 1227. 

 The Eleventh Circuit has identified certain categories of 

disclosures that are not properly requested via a bill of particulars.  In 
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this Circuit, “the Government is not required to provide the Defendant 

with the names of any unindicted co-conspirators, more specific acts 

taken by the Defendant other than those alleged, or the exact times or 

places of those alleged acts.”  United States v. Bernard, No. 03-20551 CR, 

2003 WL 27381901, at *1 (S.D. Fla. Oct. 2, 2003); see, e.g., United States 

v. Colson, 662 F.2d 1389, 1391 (11th Cir. 1981) (rejecting claim of 

surprise where defendant was not furnished with a list of witnesses 

before trial); Anderson, 799 F.2d at 1442 (affirming denial of bill of 

particulars demand for list of “unindicted coconspirators”);  Rosenthal, 

793 F.2d at 1227 (“A bill of particulars may not be used to compel the 

government to provide the essential facts regarding the existence and 

formation of a conspiracy. Nor is the government required to provide 

defendants with all overt acts that might be proven at trial.”). 

Defendant Finch asks that the government be ordered to identify 

“the alleged benefits provided to Barnes.” ECF 131 at 22. As noted above, 

the superseding indictment does that in some detail. ECF 64 ¶85.  

Defendant Finch asks that the government be ordered to “identify 

the official acts taken by Barnes, and . . . which official act(s) were the 

object of the recited benefits and things of value at the time of the quid 
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pro quo.” But the superseding indictment already alleges generally and 

specifically official acts by Defendant Barnes in favor of Defendant 

Finch. See ECF 64 ¶¶27, 68, 74, 82.  

 The superseding indictment describes the conspiracy and scheme 

to defraud in detail. The government intends to produce numerous 

reports of interviews of potential witnesses in the coming days. 

Combined with the voluminous discovery already provided, there is little 

if any risk of prejudicial surprise. Defendant Finch is not entitled to a 

bill of particulars.  

CONCLUSION 

 Accordingly, this Court should deny Defendant Finch’s motion to 

dismiss Counts 3, 4, and 5 of the superseding indictment and for a bill of 

particulars.  
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Respectfully submitted on June 4, 2021,  

       JASON R. COODY 
       Acting United States Attorney 
 
       /s/ Stephen M. Kunz              
       STEPHEN M. KUNZ 
       ANDREW J. GROGAN 
       Assistant U.S. Attorneys 
       Florida Bar No. 322415 
       Florida Bar No. 85932 
       111 North Adams St., 4th Floor 
       Tallahassee, FL 32301 
       (850) 942-8430 
       stephen.kunz@usdoj.gov 
       andrew.grogan@usdoj.gov 
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forth in Local Rule 7.1(F).  

       /s/ Stephen M. Kunz              
       STEPHEN M. KUNZ 
       Assistant United States Attorney 
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