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IN THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF FLORIDA 

PANAMA CITY DIVISION 
 

UNITED STATES OF AMERICA 
 
v. 
 
MARGO DEAL ANDERSON, et 
al., 
 
                                Defendants. 
 
_______________________________/ 

  
 
Case No. 5:20cr28-MW/MJF 
 
 

 
GOVERNMENT’S RESPONSE TO DEFENDANT 

JAMES FINCH’S MOTION TO DISMISS COUNT 2 
 
 On March 16, 2021, the grand jury returned a superseding 

indictment charging, among other persons, Defendants James Finch and 

former Commissioner Antonius Barnes with conspiring to defraud the 

City of Lynn Haven of the honest services of some former City officials, 

including then Commissioner Barnes, between August 1, 2015, and 

August 11, 2020. ECF 64 at 55. The superseding indictment included 

several substantive wire fraud counts. Count 2, which incorporated 

factual allegations in the Count 1 conspiracy, charged those Defendants 

with honest services fraud relating to wire communication on January 26, 

Case 5:20-cr-00028-MW-MJF   Document 118   Filed 04/22/21   Page 1 of 4



2 
 

2016. Defendant Finch moved to dismiss Count 2 on statute of limitations 

grounds. ECF 112. The Court ordered an expedited response.  

 The general statute of limitations is found in 18 U.S.C. §3282(a), 

which requires that an indictment be found “within five years next after 

such offense shall have been committed.” Normally, a statute of 

limitations begins to run on the date when the offense is 

completed. See Toussie v. United States, 397 U.S. 112 (1970). Some 

offenses, by their nature, have attributes of nonfinality and are called 

continuing offenses.1 “[I]f an accused commits a crime that ‘continue[s] to 

be perpetrated over time,’ . . . the five-year period commences running on 

the date of the last act that furthers the crime.” United States v. Maher, 

955 F.3d 880, 885 (11th Cir. 2020) (quoting United States v. Gilbert, 136 

F.3d 1451, 1453 (11th Cir. 1998)).  

 In several cases considering whether honest services fraud charges 

under §1346 violated ex post facto, courts have reasoned they do not 

 
1 Conspiracy is a continuing offense. For conspiracy statutes which do not 

require proof of an overt act, such as 18 U.S.C. §1349, the government must allege 
and prove that the conspiracy continued into the limitations period. The crucial 
question in this regard is the scope of the conspiratorial agreement, and the 
conspiracy is deemed to continue until its purpose has been achieved or abandoned. 
See United States v. Northern Imp. Co., 814 F.2d 540 (8th Cir. 1987); United States 
v. Coia, 719 F.2d 1120 (11th Cir. 1983). 
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because the fraudulent scheme continues after the statute became 

effective. See, e.g., United States v. Paradies, 98 F.3d 1266, 1284 (11th 

Cir. 1996). In United States v. Garfinkel, 29 F.3d 1253 (8th Cir. 1994), for 

example, the defendant sought to dismiss a mail fraud count because the 

letter underlying it was sent on the day §1346 was signed into law. Id. at 

1259. The court said a mail fraud scheme does not necessarily come into 

fruition on the date of the mailing, and there the scheme continued after 

the effective date of the statute. Id. Similarly, wire fraud is a continuing 

offense for purposes of venue. 18 U.S.C. §3237(a).  

 However, the weight of authority is that the statute of limitations 

for wire fraud, as the charges are framed here,2 begins to run from the 

date of each execution of the scheme to defraud. See United States v. De 

La Mata, 266 F.3d 1275, 1287 (11th Cir. 2001) (relating to bank fraud); 

United States v. Barger, 178 F.3d 844, 847 (7th Cir. 1999) (relating to mail 

fraud). 

 

 
2 Each wire may further a single, ongoing scheme to defraud, and thus wirings 

that fall outside the statute of limitations can be considered as evidence to prove a 
fraud that occurred within the statute of limitations. See United States v. James, 948 
F.3d 638 (3d Cir. 2020); see also United States v. Andrews, 803 F.3d 823, 826 (6th Cir. 
2015) (explaining that an entire scheme did not have a statute of limitations problem 
though some executions would, if charged separately). 
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CONCLUSION 

 Accordingly, the government does not oppose an order dismissing 

Count 2 of the superseding indictment.  

Respectfully submitted on April 22, 2021,  

       JASON R. COODY 
       Acting United States Attorney 
 
       /s/ Stephen M. Kunz              
       STEPHEN M. KUNZ 
       ANDREW J. GROGAN 
       Assistant U.S. Attorneys 
       Florida Bar No. 322415 
       Florida Bar No. 85932 
       111 North Adams St., 4th Floor 
       Tallahassee, FL 32301 
       (850) 942-8430 
       stephen.kunz@usdoj.gov 
       andrew.grogan@usdoj.gov 
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       STEPHEN M. KUNZ 
       Assistant United States Attorney 
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